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(For Publication)

UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A
SOUTHERN DI VI SI ON

JUAN MORENO, Case No. SA CV 99-668- GLT[ JW
Plaintiff, ORDER GRANTI NG | N PART
PLAI NTI FF' S MOTI ON TO FI LE FI RST
vs. AVENDED COMPLAI NT

G& MAL CO, et al.,

Def endant s.
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This case presents an issue of apparent first inpression: whether
standi ng under the Americans with Disabilities Act (42 U.S.C. § 12101
et seq.) providing recourse for an inappropriate architectural barrier
at a place of public accommodation is “site specific.” The question
is whether a disabled plaintiff who suffers discrimnation due to an
i nappropriate architectural barrier at one business |ocation may sue
for the existence of simlar barriers at the sane defendant's ot her
busi ness | ocations where the plaintiff has not personally suffered
discrimnation. The Court holds standing under this provision of the
ADA is limted to the specific location where a plaintiff suffers
actual “injury in fact.” The individual plaintiff in this case |acks
standing to assert clains based on a generalized grievance of simlar
barriers at other locations or on injuries suffered by third parties

at other |ocations.
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| . BACKGROUND

Plaintiff's original disability discrimnation conplaint alleges
clainms under the Americans with Disabilities Act for architectura
barriers at Defendants' gas station and conveni ence store in Santa Fe
Springs, California. Plaintiff noves for leave to file a First
Amended Conpl ai nt addi ng clains about simlar barrier violations at
the other 82 gas stations throughout California owed by Defendants.

Al though he all eges he travels extensively, Plaintiff has not
visited any of the 82 other station |ocations or encountered
architectural barriers there. He does not claimhe wants to visit the
other stations, or will ever do so. Plaintiff clainms no specific
injury to hinself at the 82 additional stations. At oral argunent,
Plaintiff's counsel stated Plaintiff does not seek ADA danmages for
conditions at the 82 additional stations, but wants injunctive relief
for hinself and others simlarly situated concerning those |ocations,
based on Defendants' comon practice of nonconpliance with disability
requirenents.

Plaintiff also asserts state clains based on the California
Unfair Business Practices Act (Cal. Bus. & Prof. Code § 17200 et
seq.), the Unruh Cvil R ghts Act (Cal. Gv. Code 8 51 et seq.), the
California Disabled Persons Act (Cal. GCv. Code 8 54 et seq.), and
common | aw negl i gence.

Def endants argue the amendnent would be futile because Plaintiff
| acks standing concerning the 82 additional station sites.

1. DI SCUSSI ON

Rul e 15(a) provides a party may anend a pl eading “by | eave of

court,” and “l eave shall be freely given when justice so requires.”
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Leave shoul d not be given, however, where the anended conplaint would

only present a futile claim See Hurn v. Retirenent Fund Trust of

Pl unbi ng. Heating and Piping Ind. of So. Cal., 648 F.2d 1252, 1254

(9" Cir. 1981).

The Court holds an anmendnent would be futile as to Plaintiff's
federal ADA claim No opposition is stated concerning Plaintiff's
state cl ai ns.

1. The ADA

Under the ADA, no individual shall be discrimnated against by,
anong ot her things, an inappropriate architectural barrier. 42 U S. C
§ 12182(a)-(b). Plaintiff does not claimhe was personally
di scrimnated against at the 82 additional stations. He clains
i nappropriate architectural barriers exist there which discrimnate
general ly against himand others simlarly situated.

The Court holds the Anericans with Disabilities Act's anti -
barrier provisions are “site specific” under both jurisdiction
principles and the terns of the statute.

Under Article Ill's “case or controversy” requirenment, a
plaintiff nust show he suffered a concrete and particularized “injury

in fact.” Friends of the Earth v. lLaidlaw Environnental Serv., 120

S.C. 693, 704 (2000). Plaintiff has satisfied Article Il by
alleging injury at one of Defendant's gas stations.

The issue now presented i s whether, having satisfied Article I11
as to one gas station, Plaintiff may assert clains as to the other 82
stations.

This is a question of prudential standing. Plaintiff my not

assert a “generalized grievance” or assert the rights of third parties
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at sites where he has suffered no injury.

The Supreme Court has held that, “when the asserted harmis a
‘generalized grievance' shared in substantially equal neasure by al
or a large class of citizens, that harm al one normally does not

warrant exercise of jurisdiction.” Warth v. Seldin, 422 U S. 490, 499

(1975). Plaintiff |lacks standing to sue for any generalized injury
caused by the existence of inappropriate barriers at the 82 additional
| ocati ons.

The ternms of the statute corroborate this conclusion. Section
12188 requires that a plaintiff actually be “subjected to
di scrimnation” or be “about to be subjected” to it.Y There is no
showi ng this Plaintiff was subjected to or about to be subjected to
discrimnation at the 82 additional gas stations. The statute does
not support any claimas to these stations.

Plaintiff cannot assert clains against the 82 additional stations
based on the rights of other disabled persons who may encounter the
barriers. This is not a class action, and the ADA contains no
“private attorney general” |anguage. In the absence of such | anguage,
Plaintiff's involvenent is insufficient because there is no injury to
hi msel f concerning the 82 additional |ocations.

The Suprene Court has stated a general rule preventing Plaintiffs
fromasserting the rights of others:

[ E] ven when the plaintiff has alleged injury sufficient to neet

¥ A disabled person is not required “to engage in a futile
gesture” if there is actual notice the defendant w ||
discrimnate. 42 U S.C. 8§ 12188. This provision, however, does
no nore than clarify the previous sentence's statenent that a
plaintiff “about to be subjected to discrimnation” may sue. It
does not elimnate the requirenent of actual existing or
t hreat ened di scri m nati on.
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the “case or controversy” requirenment, this Court has held the
plaintiff generally nust assert his own |legal rights and
interests, and cannot rest his claimto relief on the |egal
rights or interests of third parties.

Warth v. Seldin, 422 U.S. 490, 499 (1975).7?

The Suprenme Court recently sunmari zed the issue of standing to
assert the rights of others:
In the ordinary course, a litigant nust assert his or her own
| egal rights and interests, and cannot rest a claimto relief on
the legal rights or interests of third parties. This fundanenta
restriction on our authority admts of certain, limted
exceptions. W have recognized the right of litigants to bring
actions on behalf of third parties, provided three inportant
criteria are satisfied: The litigant nust have suffered an
“injury in fact,” thus giving himor her a “sufficiently concrete
interest” in the outcone of the issue in dispute; the litigant
must have a close relation to the third party; and there nust
exi st sone hindrance to the third party's ability to protect his
or her own interests.

Powers v. Ohio, 499 U S. 400, 410-411 (1991) (citations omtted).

There is no indication Plaintiff has a close relation to persons
di scrim nated against at the 82 additional sites, or that there exists

any hindrance to those persons' ability to protect their own

2 The Court in Warth noted “Congress may grant an express
right of action to persons who otherwi se would be barred by
prudential standing rules” and “persons to whom Congress has
granted a right of action . . . may have standing to seek relief
on the basis of the legal rights and interests of others.” MWarth
v. Seldin, 422 U S. 490, 501 (1975). That is not the case here
because the ADA creates no such right of action.

5
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interests. Plaintiff lacks standing to assert the rights of these
ot her persons.

The Court concludes that, under the federal ADA, Plaintiff here
cannot assert either an interest of his own or the interests of third
parties as to the 82 additional sites. Anmendnent of his ADA clains
woul d be futile as to those | ocati ons.

2. State dains., including California Business and Professions

Code § 17200

Def endants have presented no opposition to the anendnment of
Plaintiff's state clains, including the 8§ 17200 claim as to the 82
additional sites.

11, D SPOSI TI ON

The notion is GRANTED as to Plaintiff's state clains but DEN ED
as to the federal ADA claim Wthin 15 days Plaintiff may file a

new y prepared anended conplaint conformng to this ruling.

DATED: March ____, 2000.

GARY L. TAYLOR
UNI TED STATES DI STRI CT JUDGE




