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On Septenber 16, 2002, plaintiffs filed a notice of notion
and notion for Rule 37(b)(2) and (d) issue sanctions and joint
stipul ation, and on Septenber 18, 2002, filed supporting exhibits
A-J. On Septenber 16, 2002, defendant filed the opposing
decl arations of Debby L. Zajac, Stephen R G nger and exhibits,
Mat t hew Sanmuel, Foo Ki m Boon and exhi bits, and David Bruce
Johnston and exhi bits, and on Septenber 18, 2002, defendant filed
t he amended opposi ng decl arati ons of Debby L. Zajac and Stephen
R dGnger. On Cctober 2, 2002, the parties filed suppl enental
menor anda and defendant filed the suppl enental declaration of M.



G nger and exhibit.? On Cctober 3, 2002, plaintiffs filed the
supporting declaration of Juanita A Madole.?

On Septenber 23, 2002, defendant filed a notice of notion
and notion for protective order requesting relief fromthe
Court’s Order regarding the deposition of Captain Foong Chee Kong
and request for the Court to issue a letter of request, or letter
rogatory, to the CGovernnent of Singapore and joint stipulation,
wi th the supporting declarations of Stephen R G nger and
exhi bits, Mtthew Sanuel, Foo Ki m Boon and exhibits, David Bruce
Johnston and exhi bits, and Rod Margo and exhibits. On Cctober 2,
2002, the parties filed supplenental nenoranda.

These matters were consolidated for hearing, and oral
argunent took place before Magi strate Judge Rosalyn M Chaprman on
Cct ober 23, 2002. Plaintiffs were represented by Brian J.

Pani sh, an attorney-at-law with the law firm G eene, Broillet,
Pani sh & Wheel er, and Charles M Finkel, an attorney-at-law with
the law firm of Magafia, Cathcart & McCarthy. Defendant was
represented by Rod D. Margo, Stephen R Gnger, WII S. Skinner
and Scott D. Cunningham attorneys-at-law wth the firm Condon &
For syt h.

BACKGROUND

I

On Novenber 26, 2001, this Court ruled, inter alia, that
Capt ai n Foong Chee Kong, the pilot of Singapore Airlines flight
SQ006, which crashed upon takeoff in Taipei, The Republic of
Chi na, on Cctober 31, 2000, is a managi ng agent of defendant
Si ngapore Airlines (“SIA”) and ordered his deposition to comrence
no |l ater than January 18, 2002, in Singapore. Defendant SIA
noved for reconsideration of the Order, and, on January 10, 2002,
District Judge Gary A. Feess affirmed the Order as it pertained
to Capt. Foong. Defendant SIA again noved for reconsideration of
the Order, and, on January 28, 2002, Judge Feess again affirnmed
the Order as it pertained to Capt. Foong; however, Judge Feess
granted a 14-day stay to allow defendant SIA to petition the

! Rule 37-2.3 does not provide for declarations; thus, this
declaration is stricken.

2 This declaration is also stricken under Rule 37-2.3.
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Ninth Crcuit Court of Appeals for a wit of mandanus. On
February 12, 2002, defendant filed a petition for a wit of
mandanmus in the Ninth Crcuit, and noved to stay Judge Feess
Order of January 10, 2002; however the Ninth Crcuit denied the
petition on March 19, 2002. Joint Stip., Exh. G

Meanwhi | e, on Decenber 11, 2001, plaintiffs served by e-nmai
on defendant SI A a second anended notice of deposition setting
Capt. Foong's deposition for January 16, 2002, in Singapore.?
Joint Stip., Exh. E Margo Decl., 1T 10-11, Exhs. HI. On
Decenber 28, 2001, defendant SIA advised plaintiffs: “[We have
no control over the pilots who are being represented by separate
counsel ,” and “there is a high probability that if they show up
at all, they will be asserting their right against self-
incrimnation.” Gnger Decl., § 7, Exh. 5. Plaintiffs then, in
turn, contacted Capt. Foong' s attorneys to determ ne whet her
Capt. Foong would attend his schedul ed deposition, and whet her he
woul d assert a privilege against self-incrimnation, and, on
January 12, 2002, Capt. Foong advised that “the governnent of
Taiwan has initiated a crimnal investigation into the cause of
the accident. . . . [I] face[] possible inprisonment froma
crimnal prosecution. . . . Under the circunstances, [I]
respectfully decline[] to voluntarily appear at the deposition
that the plaintiffs designated . . . for [nme] in Singapore on
January 16, 2002.” G nger Decl., 9T 8, 12, Exhs. 6, 10 (enphasis
added); Margo Decl., § 13, Exh. K On January 17, 2002, SIA' s
managenent advi sed Capt. Foong that “it is the conpany’ s position
that we require you to attend and testify at your deposition
whi ch we understand has been schedul ed to take place in
Si ngapore.” Foo Kim Boon Decl., T 8, Exh. C. However, neither
plaintiffs’ counsel nor Capt. Foong appeared on January 18, 2002,
at the tinme and place noticed by plaintiffs for Capt. Foong’ s
deposi tion.

On April 2, 2002, defendant SIA advised Capt. Foong that he
was “now technically in violation of the court order and in
contenpt of court for failing to [appear] for deposition in
Si ngapore[,]” and again asked Capt. Foong to appear to be
deposed. Declaration of David Bruce Johnston, § 5, Exh. B
Simlarly, on June 14, 2002, defendant SIA advised Capt. Foong:

3 This deposition was apparently reschedul ed to January 18,
2002. Gnger Decl., 1 24, Exh. 21
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“[We remain under considerable pressure and threat of sanctions
in the US [sic] proceedings due to [your] failure to nake
[your]self available for deposition. Not only are financial
sanctions likely to be inposed, but it is possible that the Court
Wil refuse to allow [us] to pursue any of the defences pl eaded
in the proceedings.” 1d., § 6, Exh. C. On June 20, 2002, Capt.
Foong responded, stating that the Tai wanese prosecutor has nade a
prelimnary decision not to crimnally prosecute himand, thus,
he “is anmenable to being deposed in the US proceedi ngs subject to
the finalization of the order confirmng that he would not be
prosecuted in Taiwan.” 1d., T 7, Exh. D

On July 1, 2002, plaintiffs contacted defendant SIA to
“reschedul [e] the deposition of Captain Foong” for August 2,
2002, in Santa Monica, California, Joint Stip., Exh. H Mrgo
Decl., T 22, Exh. T; however, on July 2, 2002, defendant SIA
refused, noting “the Court’s order currently requires [Captain

Foong’ s] production for deposition in Singapore.” G nger Decl.
1 17, Exh. 15; Margo Decl., 1 24, Exh. U On July 19, 2002,
Capt. Foong infornmed defendant SIA that he was still considering

whet her to appear at his deposition because “there is a crimnal
charge rai sed against [hin] by the next-of-kin of one of the
accident victinfs].” Johnston Decl., T 13, Exh. J.*

On or about July 24, 2002, defendant SIA | earned that
crimnal charges agai nst Capt. Foong woul d be suspended on
“certain terns and conditions.” Declaration of Mithew Sanuel, T
6. Approximately two days |ater, defendant SIA term nated Capt.
Foong’ s enploynent “to protect SIA's reputation for maintaining
t he hi ghest safety standards. . . . It was noted at the tinme the
deci sion was taken to term nate Captain Foong, that he had
persistently refused to give a deposition in the U S. proceedi ngs
despite being instructed and advi sed by the Conpany to do so.”
Sanmuel Decl., 97 7-8. Plaintiffs did not properly notice Capt.
Foong’ s deposition on August 2, 2002, and Capt. Foong did not
appear for his deposition on that date. Joint Stip, Exh. | at
12:7-17; Margo Decl., § 26, Exh. Wat 12:7-17.

4 This response by Capt. Foong appears to have been
anticipated, if not encouraged, by SIA  See Johnston Decl., § 8,
Exh. E (“We note your concerns over the possibility of a further
crimnal prosecution in Taiwan follow ng the allegations of
abandonnment brought by or on behalf of a passenger who was on
board the aircraft.”).



[

These notions arise out of the failure of defendant SIA to
produce Capt. Foong for his deposition. Plaintiffs nove for the
foll ow ng issue and evidentiary sanctions agai nst defendant: (1)
barri ng defendant from maki ng any clains or defenses, or from
produci ng any evi dence, that any party other than itself caused
the crash; (2) barring defendant from contending or presenting
any evidence that it did not commt willful and reckless
m sconduct and ruling that defendant did not engage in wllful
and reckl ess m sconduct; (3) barring defendant fromintroducing
any evidence, or disputing the plaintiffs’ contentions in any
way, regarding the passengers’ experiences after the pl ane
i npacted the construction equi pnent; and (4) assessing defendant
wi th the expenses, including attorney’s fees, incurred by
plaintiffs in their attenpts to depose Capt. Foong. Mdtion for
Sanctions at 1:24-2:6. On the other hand, defendant Sl A seeks a
protective order: (1) excusing it from producing Capt. Foong for
deposition on the ground it is inpossible to conply with the
Court’s Order due to conduct or circunstances not wthin
defendant’s control; and (2) requesting a Letter of Request
(Rogatory) to the Governnment of Singapore conpelling Capt.
Foong’ s appearance at deposition.

DI SCUSSI ON

11
Rul e 37(d) of the Federal Rules of Civil Procedure provides
that if a party, or an officer, director, or nmanagi ng agent of a
party, fails to appear at a duly noticed deposition, the court in
whi ch the action is pending:

may take any action authorized under subparagraphs (A,
(B), and (C) of subdivision (b)(2) of this rule. :
In lieu of any order or in addition thereto, the court
shall require the party failing to act or the attorney
advising that party or both to pay the reasonabl e
expenses, including attorney’s fees, caused by the
failure unless the court finds that the failure was
substantially justified or that other circunstances
make an award of expenses unjust. [f] The failure to
act described in this subdivision may not be excused on
the ground that the discovery sought is objectionable
unl ess the party failing to act has a pendi ng notion
for a protective order as provided by Rule 26(c).
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Fed. R Cv. P. 37(d). Rule 37(b)(2) further provides that:

the court . . . may make such orders in regard to the
failure [to appear for deposition] as are just, and
anong others the foll ow ng:
(A) An order that the matters regardi ng which
the order was made or any ot her designated
facts shall be taken to be established for
t he purposes of the action in accordance with
the claimof the party obtaining the order;
B) An order refusing to allow the disobedient
party to support or oppose designated clains
or defenses, or prohibiting that party from
i ntroduci ng designated matters in evidence;
[ and]
(© An order striking out pleadings or parts
t hereof, or staying further proceedings until
the order is obeyed, or dismssing the action
or proceeding or any part thereof, or
rendering a judgnent by default against the
di sobedi ent party.

Fed. R Gv. P. 37(b)(2).

As the Suprene Court has noted in discussing Rule 37(d),
"the nobst severe in the spectrum of sanctions provided by statute
or rule nust be available to the district court in appropriate
cases, not nerely to penalize those whose conduct nmay be deened
to warrant such a sanction, but to deter those who m ght be
tenpted to such conduct in the absence of such a deterrent.”
Nati onal Hockey League v. Metropolitan Hockey Cub, Inc., 427
U S. 639, 643, 96 S.Ct. 2778, 2781, 49 L.Ed. 2d 747 (1976) (per
curianm). "A district court has the discretion to inpose the
extrene sanction of dismssal if there has been "flagrant, bad
faith disregard of discovery duties.'" Porter v. Mrtinez, 941
F.2d 732, 733 (9th Cr. 1991) (per curiam (citing Wanderer v.
Johnston, 910 F.2d 652, 655-56 (9th Cr. 1990)). “‘[D]isobedi ent
conduct not shown to be outside the control of the litigant' is
all that is required to denonstrate wi |l ful ness, bad faith, or
fault.” Henry v. GII| Indus., Inc., 983 F. 2d 943, 948 (9th Gr.
1993) .




Here, plaintiffs seek certain issue and evidentiary
sanctions based on defendant SIA's failure to produce Capt. Foong
for deposition on January 18, 2002, and again on August 2, 2002.
The Court’s Order of Novenber 26, 2001, required defendant SIA to
produce Capt. Foong in Singapore for deposition no |ater than
January 18, 2002; thus, plaintiffs duly noticed Capt. Foong’s
deposition in Singapore for January 16, 2002 (later changed to
January 18, 2002). Rule 3.3.1 of the Local Rules Governing
Duties of Magistrate Judges provides that a party may, within ten
days of service upon himof notice of the ruling, seek
reconsi deration before the district judge to whomthe case is
assigned of a nondispositive ruling on a pretrial matter, such as
di scovery; however, Local Rule 3.3.2 specifically provides that,
in such circunstances, “the Magistrate Judge’s ruling shal
remain in full force and effect unless and until the ruling is
stayed or nodified by the Magistrate Judge or the District
Judge.” As one court has noted:

The rationale for such rules is sound: *“Such an
interpretation is nore consistent with the Magistrate’s
Act’s goals of facilitating the quick and fi nal
resolution of referred pretrial matters. If an

obj ection operates as a stay of the order, not only is
the losing litigant given an artificial incentive to
obj ect, but the magistrate’ s decision-nmaking ability is
eroded. It should be renmenbered that the nmagistrate is
enpowered to ‘determ ne’ nondispositive pretri al
matters. A magistrate’'s order will not determ ne
anything if it can be automatically stayed by filing an
obj ection. Indeed, such an interpretation would
essentially reduce the magistrate’s order to the status
of a recommendati on where an objection is raised.”
7(Part 2) James W Moore et al., More s Federal
Practice § 72.03[6.-12] at 72-53 to -54 (2d ed. 1991).
This reasoning conports with the principle that a party
is not entitled to disobey court orders even if later
proven erroneous.

Wllians v. Texaco, Inc., 165 B.R 662, 673 (D. NM 1994)
(citation omtted); White v. Burt Enterprises, 200 F. R D. 641,
642-43 (D. Col. 2000). As another court noted, “allow ng the
automatic stay of [a] magistrate [judge]’'s orders would not only
encourage the filing of frivol ous appeals, but would grind the
magi strate [judge] systemto [a] halt.” Litton Industries, Inc.
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v. Lehman Brothers Kuhn Loeb Inc., 124 F.R D. 75, 79 (S.D. NY.
1989); Wiite, 200 F.R D. at 643. Thus, the Court’s Order of
Novenber 26, 2001, rermained in effect until it was stayed by
Judge Feess on January 28, 2002.

Nevert hel ess, the deposition of Capt. Foong did not take
pl ace on January 18, 2002. The correspondence between plaintiffs
and defendant SI A shows defendant SI A advised plaintiffs that
Capt. Foong woul d not appear, and plaintiffs apparently chose not
to go to Singapore and place Capt. Foong's failure to appear at
deposition on the record. Indeed, neither party appears to have
seriously viewed Capt. Foong’s deposition as proceedi ng on
January 18, 2002; rather, the parties appear to have reached an
i nformal agreenent that Capt. Foong’s deposition would not
proceed whil e defendant SIA pursued | egal renedies to overturn
this Court’s Order. Under such circunstances, it cannot be said
t hat defendant SIA's conduct was w | ful.

The Ninth “[Clircuit has strictly construed the | anguage of
Rule 37(d).” Estrada v. Row and, 69 F.3d 405, 406 (9th Cr
1995) (per curiam(citing Pennwalt Corp. v. Durand-Wayland, Inc.,
708 F.2d 492, 494 n.4 (9th Cr. 1983)). Here, plaintiffs have
presented no evidence showi ng Capt. Foong actually failed “to
appear before the officer who [wa]l]s to take [his] deposition,” as
required by Fed. R Civ. P. 37(d). See also Gee v. City of
Chi cago Public Schools, 2002 W. 1559704, *2 (N.D. II1.) (A
party’s declaration of its future intent not to appear for
deposition is, by itself, insufficient to warrant inposition of
Rul e 37(d) sanctions). In Cee,

Def endant served plaintiff with a notice of deposition
schedul ed for May 15, 2002. On May 9, 2002, Plaintiff
tol d Defendant that [she] would not appear for a
deposition on May 15 . . . [and] Defendant offered to
provide Plaintiff with time to determ ne the propriety
of the deposition. Plaintiff, however, answered that
she woul d not appear at any tinme[, and Defendant sought
sanctions w thout renoticing Plaintiff’s deposition or
making a record of Plaintiff’'s failure to appear.]

Cee, 2002 W 1559704 at *1. On these facts, the district court
declined to i npose Rule 37(d) sanctions, stating “it is not clear
that Plaintiff has ‘failed to appear for a deposition pursuant to
Rule 37(d).” 1d. at *2. This Court finds the reasoning of the
district court in Gee to be sound. Therefore, plaintiffs’ notion



for issue and evidentiary sanctions based on Capt. Foong’s
purported failure to appear for deposition on January 18, 2002,
shoul d be deni ed.

Nor can Capt. Foong' s purported failure to appear at
deposition on August 2, 2002, in Santa Mnica, California, serve
as a basis to sanction defendant SIA since plaintiffs have
present ed absol utely no evidence show ng they served a proper
deposition notice on defendant SIA for Capt. Foong s deposition
on that date.® El Salto, S.A v. PSG Co., 444 F.2d 477, 484 (9th
Cr.), cert. denied, 404 U S. 940 (1971). Moreover, this Court
specifically ordered Capt. Foong’ s deposition to take place in
Si ngapore, and the parties did not agree to any change of
| ocation. For these reasons, plaintiffs’ notion for sanctions
shoul d be deni ed without prejudice, at this tinme.

|V
Federal Rule of G vil Procedure 26(c) governs the granting
of a protective order. A protective order should be granted when
the noving party establishes “good cause” for the order and
“justice requires [a protective order] to protect a party or
person from annoyance, enbarrassnment, oppression, or undue burden

or expense. . . .” Fed. R Cv. P. 26(c). “For good cause to
exist, the party seeking protection bears the burden of show ng
specific prejudice or harmw |l result if no protective order is

granted.” Phillips v. General Mtors Corp., 289 F.3d 1117, 1121
(9th Gr. 2002); Beckman Industries, Inc. v. International

| nsurance Co., 966 F.2d 470, 47614 (9th Cr.), cert. denied, 506
U S 868 (1992). “Broad allegations of harm unsubstantiated by
specific exanples or articulated reasoning, do not satisfy the
Rul e 26(c) test.” Becknman Industries, 966 F.2d at 476 (i nternal
guot ations marks omtted).

Here, defendant SIA argues there is good cause for a
protective order excusing it from produci ng Capt. Foong because
Capt. Foong has refused to appear at his deposition due to his
assertion of a privilege against self-incrimnation under Taiwan
law. Capt. Foong' s assertion of the privilege against self-
incrimnation was initially based on a crimnal investigation
into the air crash conducted by the Tai wan governnent. However,
Tai wan prosecutors have now reconmended that crim nal charges

> The only evidence plaintiffs present is their July 1,
2002, letter which nerely “suggests” August 2, 2002, as an
appropriate date to depose Capt. Foong.
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agai nst Capt. Foong be suspended. Yet, Capt. Foong appears to
continue to claima privilege against self-incrimnation, now
vaguely based on a crimnal charge raised by a relative of one of
the accident victins, although it is not clear whether there is
any | egal basis under Taiwanese |law for a claimof privilege

agai nst self-incrimnation in these circunstances.

To support its notion, defendant SIA cites Societé
Internationale Pour Participations Industreilles et Commerci al es,
S.A v. Rogers, 357 U S 197, 78 S.Ct. 1087, 2 L.Ed.2d 1255
(1958), which held that dism ssal of plaintiff’s conplaint for
failure to conply with a discovery order was not justified when
the plaintiff, despite making a good-faith effort to do so, was
unable to conply with the discovery order because to do so would
subject it to possible crimnal prosecution for violating Sw ss
banking laws. 1d. at 211-12, 78 S.C. at 1095-96. However, this
deci sion in inapposite because defendant SIA has not identified
any foreign law it would be violating by produci ng Capt. Foong
for deposition. See United States v. Vetco, Inc., 691 F.2d 1281,
1287 (9th Cir.) (Societé Internationale not controlling when no
finding responding to discovery would violate foreign sovereign’s
| aws), cert. denied, 454 U S. 1098 (1981). Mboreover, the Suprene
Court in Societé Internationale expressly distinguished the
situation in which the act of responding to discovery violated a
foreign jurisdiction’s crimnal |aws fromour situation, wherein
the responses to discovery may |l ead to evidence of a crimnal
vi ol ati on:

It is hardly debatable that fear of crim nal
prosecution constitutes a wei ghty excuse for
nonproduction, and this excuse is not weakened because
the | aws preventing conpliance are those of a foreign
sovereign. O course this situation should be

di stingui shed fromone where a party clains that
conpliance with a court’s order will reveal facts which
may provide the basis for crimnal prosecution of that
party under the penal |aws of a foreign sovereign

t hereby shown to have been vi ol at ed.

Id. at 211, 78 S.Ct. at 1095. For the sane reason, defendant’s
reliance on Richnmark Corp. v. Tinber Falling Consultants, 959
F.2d 1468 (9th Cir.), cert. dismssed, 506 U. S. 948 (1992), is
i kewi se i napposite.
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More broadly, defendant SIA argues it has nade “every
possi ble effort to conply with the Court’s order and produce
Captai n Foong for his deposition.” Joint Stip. at 18:8-9. The
Court is not convinced. Although defendant has witten several
letters to Capt. Foong requesting his attendance at deposition,?®
def endant has taken no further steps to secure Capt. Foong’s
testinmony, such as utilizing available |egal procedures in
Si ngapore. See, e.qg., Cochran Consulting, Inc. v. UMTEC USA
Inc., 102 F.3d 1224, 1226 (Fed. Cr. 1996) (foreign citizen “nade
appropriate efforts to conply with the discovery denmand” when it
brought suit against nonparty “for the purpose of obtaining and
produci ng” the requested information). Nor, for that matter, has
def endant SI A presented any conpetent evidence show ng the
continued existence of any crimnal investigation or proceedings
agai nst Capt. Foong or explaining the | egal significance of
actions taken by a famly nenber of a victimof the Taiwan crash.
In short, defendant SIA has not, at this time, nmet its burden of
denonstrating good cause for a protective order, and its notion
shoul d be deni ed wi thout prejudice.

V
The Court sees no reason why the deposition of Capt. Foong
shoul d not proceed on all fronts at the same tine, or why a
| etter rogatory cannot be requested while Capt. Foong’'s subpoena
under Rule 30 is pursued.

ORDER
1. Plaintiffs' nmotion for sanctions under Fed. R Cv. P.
37 is denied w thout prejudice.

2. Defendant Singapore Airlines, Ltd.’s notion for a
protective order is denied w thout prejudice.

Initials of Deputy Cerk

6 The correspondence with Capt. Foong suggests he views his
appearance at deposition as a “voluntary” matter, rather than an
appearance required by court order. See, e.q., Margo Decl., 1
13, Exh. K
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