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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

SOQUTHWEST VOTER REG STRATI ON
EDUCATI ON PRQJECT; SOUTHERN
CHRI STI AN LEADERSHI P CONFERENCE
OF GREATER LOS ANCELES; and
NATI ONAL ASSCCI ATI ON FOR THE
ADVANCEMENT OF COLORED PECPLE,
CALI FORNI A STATE CONFERENCE
BRANCHES,

Case No. CV 03-5715 SVW ( RZx)

ORDER DENYI NG PLAI NTI FFS' EX
PARTE APPLI CATI ON FOR
TEMPORARY RESTRAI NI NG ORDER
AND MOTI ON FOR PRELI M NARY

I NJUNCTI ON

Plaintiffs,
V.
KEVI N SHELLEY, in his official
capacity as California
Secretary of State,

Def endant .

N N e’ e e e e e e e e e e e e e e e e e

I . | NTRCDUCTI ON

Plaintiffs Southwest Voter Registration Education Project,
Sout hern Christian Leadership Conference of Greater Los Angeles, and
Nat i onal Association for the Advancenent of Col ored People, California
State Conference Branches (“Plaintiffs”) bring this lawsuit alleging
that the proposed use of “punch-card” balloting machines in the
forthcomng California election will violate the U S. Constitution and

Voting Rights Act. Plaintiffs nmove this Court for an Order del aying
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that election, currently schedul ed for Cctober 7, 2003, until such
time as it can be conducted w thout use of punch-card nachi nes.

The Court has consolidated Plaintiffs’ Ex Parte Application for
Tenporary Restraining Oder with Plaintiffs’ Mtion for Prelimnary
| njunction. The Mdtion has been fully briefed by both sides, and the
Court has heard oral argunent fromall parties, including |Intervenor
Ted Cost a.

Having carefully considered the argunents and record before the
Court, and for the reasons stated herein, the Court HEREBY DEN ES

Plaintiffs’ Mtion for Prelimnary Injunction.

1. FACTUAL AND PROCEDURAL BACKGROUND
A The Cctober 7, 2003 El ection

On July 23, 2003, California Secretary of State Kevin Shelley
announced that nore than 1.3 mllion signatures of registered
California voters had been received and verified in connection with a
recall petition for incunbent Governor Gray Davis. As that nunber
exceeded the anpbunt of signatures required to initiate a recal
el ection, Shelley certified on that date the first recall election of
a Governor in California history.

Under the California Constitution, the Lieutenant Governor is
charged with setting the date of a gubernatorial recall. See Cal.
Const. Art 11, sec. 17. The Constitution requires that the el ection
be held not |ess than 60 days and not nore than 80 days fromthe date
of certification. Cal. Const. Art 2, Sec. 15(a). The only exception
tothis tinme frame applies where a regular election is already

schedul ed to be held within 180 days of the date of certification.
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See Cal. Const. Art 2, Sec. 15(b). In that circunstance, the recal
el ection may be consolidated with the regularly schedul ed el ecti on.
Id.

Because the next regularly scheduled election is to be held in
March of 2004 — nore than seven nonths fromthe date of certification
— the 60 to 80 day time franme applies. Accordingly, Lt. Governor Cruz
Bust amant e signed a proclamation on July 24, 2003 ordering that the
recall election take place on Cctober 7, 2003 (the |ast Tuesday within
the allotted period).

At that tinme, California voters are schedul ed to deci de whet her
or not Governor Gray Davis should be recalled and, if so, who should
replace him Also on the ballot will be two statewide initiatives:
Proposition 53, a proposed constitutional amendnent sponsored by the
state legislature that would require a portion of the state's budget
be set aside for infrastructure spending; and, Proposition 54, a
measure that woul d ban governnent agencies fromcollecting certain
raci al information.

B. This Lawsuit

Plaintiffs bring this lawsuit to delay the Cctober 7, 2003
el ection until it can be conducted w thout use of pre-scored punch-
card balloting machines. Plaintiffs allege that punch-card machi nes
result in an average conbined “residual vote rate” of 2.23% Residual
votes consist of “overvotes” (ballots disqualified because they are
read by the machi ne as contai ning nore than one vote on a single
contest or ballot issue) and “undervotes” (ballots read by the machine
as not containing a vote). While residual votes nay be caused by

factors other than nmachine error — including, for instance, a voter’s
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affirmative choice not to vote — Plaintiffs allege that the residua
vote rate of punch-card nmachines is, on average, tw ce that
experienced by other voting technol ogi es.

Plaintiffs claim therefore, that voters using punch-card
machi nes to cast their votes in the October 7 election will have a
conparatively | esser chance of having their votes counted, in
violation of the Equal Protection C ause of the U S. Constitution’s
Fourteenth Amendnment. (See First Anended Conplaint (“FAC) T 42.)
Further, Plaintiffs allege that the counties enploying punch-card
systens have greater mnority popul ati ons than counties using ot her
voting systens, thereby disproportionately disenfranchising and/or
diluting the votes of voters on the basis of race, in violation of
Section 2 of the Voting Rights Act (codified at 42 U S.C. 88 1973).
(FAC 1 46.)

C. Common Cause Litigation

On April 17, 2001, a nunber of individuals and entities —
including two of the three Plaintiffs in the instant case — brought
suit in this Court alleging simlar constitutional and statutory

violations. See Common Cause, et al. v. Bill Jones, CV 01-03470-SVW

(“Common Cause”). The plaintiffs in the Commpbn Cause litigation

levied their allegations not against the use of punch-card balloting
in a particular election, but based upon the Secretary of State’'s
certification of punch-card machines for use in all California

el ections. They also challenged the adequacy of the State’s recount
pr ocedur es.

During the pendency of the Commobn Cause litigation, then

California Secretary of State Bill Jones decertified punch-card voting
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systens for use in California elections on or after January 1, 2006.
Secretary Jones | ater advanced the decertification date to July 1,
2005. Wthout conceding the allegations of the Conplaint, the
Secretary of State entered into a stipulation whereby he agreed to
decertify the nmachines, and to submt to the Court the question
whether it was “feasible” for the State to do so by either March or
Novenber 2004.

The Court concluded that it was feasible for the nine counties
usi ng punch-card machines to replace those machi nes with ot her
certified voting systens in advance of the elections in March of 2004.

See Common Cause v. Jones, 2002 W. 1766436 (C.D. Cal. Feb. 19, 2002).

A Consent Decree reflecting the March 2004 date was signed by the
parties, and a Final Judgnent thereupon was entered by the Court on

May 8, 2002.

[11. PRELI M NARY | NJUNCTI ON STANDARD

A party noving for prelimnary injunctive relief bears the burden
of proving either “(1) a conbination of probable success on the nerits
and the possibility of irreparable harm or (2) that serious questions
are rai sed and the bal ance of hardships tips in its favor.”

Sammartano v. First Judicial District Court, 303 F.3d 959, 965 (9th

Cr. 2002) (citations and internal quotations marks onmtted); see also

Johnson v. California State Bd. of Accountancy, 72 F.3d 1427, 1430

(9th Cir. 1995); Metro Pub. Ltd. v. San Jose Mercury News, 987 F.2d

637, 639 (9th Gr. 1993); Nordyke v. Santa Cara County, 110 F.3d 707

710 (9th Cir. 1997). *“These two alternatives represent extrenes of a

111
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single conti nuum rather than two separate tests.” Sun M crosystens,

Inc. v. Mcrosoft Corp., 188 F.3d 1115, 1119 (9th Cr. 1999).

When the public interest is affected by the proposed injunction

it is also factored into the analysis. See Sammartano, 303 F. 3d at

965; Fund for Animals v. Lujan, 962 F.2d 1391, 1400 (9th Cr. 1992);

Cari bbean Marine Servs. Co. v. Baldridge, 844 F.2d 668, 674 (9th Cr

1988). Wiile the effect on the public interest was, at one tine, part

of the “bal ance of hardshi ps” analysis, the Ninth Grcuit has held

that this factor “is better seen as an el enent that deserves separate

attention in cases where the public interest nay be affected.”

Sammartano, 303 F.3d at 974 (citing Fund for Animals, 962 F.2d at

1400) .

V. ANALYSI S
A Probability of Success on the Merits
To determine the |likelihood that Plaintiffs will prevail o

merits of their lawsuit, it is first necessary to consider the

n the

viability of any defenses to its prosecution.! Only then does the

Court consider the substance of Plaintiffs' clains.

1. Res Judi cata

A subsequent action may be barred under the doctrine of res

judicata where (1) it involves the sane “claini as an earlier s
(2) the earlier suit has reached a final judgnent on the merits
(3) the earlier suit involves the sane parties or their privies

Nordhorn v. lLadish Co., 9 F.3d 1402, 1404 (9th Gr. 1993). It

! Unli ke the other elenents of a notion for prelimnary
injunction, the burden will ultimately be on Defendant to prove
any defenses.

uit,
, and

is
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wel | -settled that a consent decree constitutes a final judgnent on the
merits “and thus bars either party fromreopening the dispute by

filing a fresh lawsuit.” United States v. Fisher, 864 F.2d 434, 439

(7th Cr. 1988) (collecting authorities). Thus, the Court turns to
the first and third prongs of the res judicata anal ysis.

(1) Ildentity of dains

Whet her or not two “clains” are the sanme for purposes of res
j udi cat a depends upon:
1) whet her rights or interests established in the prior
j udgment woul d be destroyed or inpaired by prosecution
of the second acti on;
2) whet her substantially the sane evidence is presented in
the two actions;
3) whet her the two suits involve infringenent of the sanme
right; and
4) whet her the two suits arise out of the sane
transacti onal nucl eus of facts.
Nordhorn, 9 F.3d at 1405.
Al'l of these conditions are satisfied. First, the facts and
constitutional deprivations alleged by Plaintiffs are nearly identi cal
to, and at sonme points verbatimrecitations of, those asserted in the

Common Cause case. (Conpare, e.g., Conpl. 91 3, 5, Commpbn Cause v.

Jones, with FAC 1Y 3, 5.) Indeed, this suit explicitly challenges

“the same punch card voting machi nes chall enged before this Court in

Common Cause, et al. v. Jones . . . which resulted in a consent decree
decertifying these machi nes effective March 1, 2004 . . . .” (FAC Y
1.)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

As that statenent reflects, the rights established by Commobn
Cause woul d certainly be inpaired by permtting this suit to proceed.
The California Secretary of State was party to the Consent Decree in

Common Cause, which set a deadline of March 2004 for the

decertification of pre-scored punch-card machi nes. That Decree forned
the basis of a Final Judgnent entered by this Court on May 8, 2002.
Implicit in the Consent Decree and Judgnent is an intervening period
during which punch-card machines would remain certified for use. The
State’s right to use such machines until March 2004, and the State’'s
interest in an orderly replacenent of punch-card balloting, would both
be eviscerated if this suit proceeded to a contrary end.

Plaintiffs argue, however, that a 2003 recall election was
unknowabl e at the tinme of the 2001 Consent Decree, and that their
litigation strategy would have been altered had they known the
el ection was likely. But the recall provision of the California
Constitution is hardly an arcane constitutional anachronism In its
ninety-two year history, parties have attenpted to invoke it on
numer ous prior occasions, and it was the subject of anendnent as
recently as 1994. Thus, though plaintiffs m ght not have known that a
recall election was probable, they certainly knew one was possi bl e.
They nonet hel ess chose to seek decertification by March 2004. Now
t hey demand anot her renmedy for the sane violation — in essence, to
advance the date of the required decertification from March 2004 to
Oct ober 2003.

Plaintiffs anal ogize to a situation in which a school district,
ordered to desegregate its schools, subsequently opens a new, all-

white school. Such an action would be a direct affront to the spirit
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of a court order, however, and a subsequent renmedy would clearly be
within a federal court’s continuing jurisdiction to “vindicate its

authority” and “effectuate its decrees.” Kokkonen v. Guardian Life

Ins. Co. of America, 511 U. S 375, 380, 114 S. C. 1673 (1994). The

conpar abl e analogy in this case would be an attenpt by the Secretary
of State to advance the March 2004 prinmary to February 2004, thereby
circunventing the spirit of the Consent Decree. But no such event has
transpired. The State has not noved a schedul ed el ection, nor enacted

a recall provision of which the Common Cause plaintiffs were unaware.

Rat her, the people of the State have invoked a state constitutional
provi sion of which the plaintiffs were, or should have been, well
apprised. Accordingly, Plaintiffs are seeking to establish the sane

constitutional violations alleged in Commbn Cause, but to secure an

addi ti onal renedy.?

b. |dentity of Parties

This case was originally filed by two organi zati ons that were

also plaintiffs in Common Cause v. Jones: the Sout hwest Voter

Regi stration Education Project, and the Southern Christian Leadership
Conference (“SCLC’). The First Amended Conpl aint added a third
plaintiff, the California NAACP, which was not a party to the Conmon
Cause litigation.

111

2 At oral argument, Plaintiffs’ counsel noved in the
alternative for relief fromthe Consent Decree and Judgnent in
Common Cause, pursuant to Fed. R Cv. P. 60(b). For essentially
t he sane reasons stated above, the Court would be inclined to
deny such a notion if brought in the Commobn Cause litigation.
Because the notion was inproperly made in this case, and not in

t he separate Common Cause suit, however, it nust be, and hereby
i's, DEN ED.
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The Ninth Crcuit has held, however, that “when two parties are
so closely aligned in interest that one is the virtual representative
of the other, a claimby or against one will serve to bar the sane
claimby or against the other.” Nordhorn, 9 F.3d at 1405. Thus, for
i nstance, the “EPA could not sue to enforce the Water Pol | ution
Control Act, where [the] sane issue had been litigated in state court
by the Washi ngton Department of Ecology.” 1d. (summarizing United
States v. Rayonier, Inc., 627 F. 2d 996 (9th G r. 1980)).

Common Cause v. Jones sought, and the current action seeks, to

vindicate the rights of voters in California counties that use punch-

card balloting. (Conmpl. ¥ 4, Common Cause; FAC T 4.) In essence, the

plaintiffs in both cases were and are acting in a representative
capacity on behalf of not only their nmenbers, but all voters in the
af fected counti es.

Moreover, there is little question that the additional Plaintiff
inthis case — the California NAACP — is closely aligned with the
interests of the plaintiffs in the prior case. First, it is

noteworthy that all three Plaintiffs here, as in Conmon Cause, are

represented by the ACLU Foundation of Southern California, and indeed
by the sane | ead counsel, Mark D. Rosenbaum Second, the stated

m ssion of the California NAACP is particularly closely aligned with
that of the Southern Christian Leadership Conference, a party to the
first lawsuit. (Conpare FAC T 12 (NAACP mission is “to secure and
protect the civil rights of people of color, including protecting the

voting rights of African Anericans”) with Conpl. T 9, Commobn Cause V.

Jones (SCLC works “to pronote the full equality of African Americans

111
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and other mnority groups in all aspects of Anerican life, including
voting, elections, and political participation”).)

Finally, Plaintiffs have not disputed that there is an identity
of parties in this case. Accordingly, while the Court need not decide
the res judicata issue at this juncture, there is anple reason to
believe that Plaintiffs will have a difficult time overcomng it.

2. Laches

Under the equitable doctrine of |aches, the Court nmay deny an
injunction to a plaintiff who fails diligently to assert his claim
“Laches requires proof of (1) lack of diligence by the party agai nst
whom t he defense is asserted, and (2) prejudice to the party asserting

the defense.” Costello v. United States, 365 U S. 265, 282, 81 S. C

534 (1961) (citations omtted); see also Antrak v. Mrgan, 536 U S.

101, 121-22, 122 S. C. 2061 (2002); Soules v. Kauaians for Nukolii

Canpai gn Conmittee, 849 F.2d 1176, 1180 n.7 (9th Gr. 1988).

Here, Plaintiffs waited al nbst two years to reassert their clains
with full know edge that, until replacenent of the punch-card machi nes
in March of 2004, other elections would take place. On the eve of
this election, Plaintiffs have suddenly rediscovered “the
mal f uncti oni ng machi ne of our denocracy” that will render this
el ection “a sham” (Meno. in Supp. of Ex Parte Application at 1.)

Yet Plaintiffs were apparently content with the mal functioni ng nachi ne
when they faced, and presunably participated in, recent elections.

Most significantly, the 2002 primary and general elections canme and
went without Plaintiffs at any tine asserting these clains or calling
for injunctive relief.

111
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Plaintiffs argue that they forewent injunctive relief with
respect to the 2002 el ections because the public interest in holding
those el ections was of a much greater magnitude than that at issue
here given the nunber of expiring state office ternms, and the need to
el ect a congressional delegation. The conparative interests in
hol ding this election are discussed infra. The Court notes, however,
that whatever Plaintiffs reasons for not challenging the 2002

el ection, it is still the case that the Conmmon Cause plaintiffs

proposed 2004 — not 2003 — as the year for punch-card phase-out, with
full actual or constructive know edge that special elections were a
possibility. Indeed, it was only after the recall election had been
certified and a date set that Plaintiffs finally decided to reassert
t heir clains.

The potential prejudice to the State of California is clear. The
State is in the process of updating its voting nmachinery consi stent

with the deadline inposed by the Consent Decree in Commobn Cause. The

State relied on the Consent Decree and could have attenpted to update
the voting machi nes sooner if nade aware of Plaintiffs’ continuing
chal l enge. The date currently set for the recall election is nandated
under the California Constitution, and any injunction against so
proceedi ng woul d bear strongly upon the State’s interest in conplying
with its laws and effecting the will of its people.

As with the question of res judicata, while the Court need not
deci de the defense of laches at this point in the litigation, it
clearly poses a significant inpedinent to the prosecution of this

suit. Cf. Knox v. M| waukee County Board of El ections Conmni Ssioners,

581 F. Supp. 399, 402-04 (E.D. Ws. 1984) (refusing to enjoin an

12
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upcom ng el ection because plaintiff’s claimwas wholly barred by the
doctrine of |aches).

3. Substantive d ai nms

Even if the Court could reach the substance of Plaintiffs
constitutional and statutory clains, Plaintiffs have failed to prove
a likelihood of success on the nmerits with regard to both their equal
protection and Voting Rights Act clains.

Wil e the Court assumes that Plaintiffs can show a |ikelihood
that the punch-card machines will suffer a higher error rate than
ot her technol ogies, the Court concludes that Plaintiffs are not likely
to prevail on the nmerits of their clains.

a. Al l eged Error Rates

It is disputed whether punch-card balloting is guaranteed to
produce a higher “error rate” than other technologies. It is
possi bl e, for instance, to conjure explanations other than machine
error for a residual vote rate, including affirmative decisions by
voters not to vote in particular races or on particul ar issues.
| ndeed, Intervenor Ted Costa argues (w th expert support) that the
former is a significant factor in the differential residual vote
rates. Costa argues that sonme other technol ogies actually prevent
i ntentional non-votes, and thus dramatically |ower the incidence of
residual votes. |In sonme contrast, the Secretary of State concedes
t hat punch-card machi nes are “antiquated” and does not squarely
di spute Plaintiffs’ fundanental allegations of higher error rates.
(Def.’s Opp. at 1-2.)

The Secretary of State does argue, however, that he will be

undert aki ng extensive voter education efforts that could have the

13
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effect of lowering the residual rate in the forthcom ng el ection.
Thus, he maintains, it would be entirely specul ative to concl ude that
hi gher residual vote rates will necessarily afflict punch-card
balloting in the upcom ng election. (O course, the public was
certainly conscious of punch-card nmachines and their defects follow ng
t he 2000 presidential election, and yet these machi nes appear to have
experienced a disproportionately high residual vote rate in the 2002
California elections.)

In any case, even assuming that Plaintiffs can show a |ikelihood
t hat punch-card machines will evidence a higher rate of erroneously
uncounted ballots — a finding the Court does not nmake at this tinme?® —
Plaintiffs’ clainms still are not likely to succeed. This is true
because, even if Plaintiffs can show di sparate treatnment in this
regard, the Court concludes that such would not anount to illegal or
unconstitutional treatnent.

b. Equal Protection daim

It is, of course, “beyond cavil that voting is of the nobst
fundament al significance under our constitutional structure.” Burdick
v. Takushi, 504 U S. 428, 432, 112 S. . 2059 (1992) (citation and
internal quotation marks omtted). And as a general proposition,
governnmental infringenents of fundanental constitutional rights are

subject to close judicial scrutiny. See, e.q., Dunn v. Blunmstein, 405

U S. 330, 336-39, 92 S. C. 995 (1972).
However, election |aws, even those affecting the “voting process

itself,” “will invariably inpose sone burden upon i ndividual voters.”

} The Court declines Plaintiffs’ invitation to hold an
evidentiary hearing on this issue, as the factual inquiry
contenplated is nooted by the Court’s hol ding.

14
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Burdick, 504 U.S. at 433. Accordingly, a flexible standard has been
applied by the Supreme Court in voting rights cases, under which a
court “must weigh the character and nagnitude of the asserted injury

agai nst the precise interests put forward by the State as
justifications for the burden inposed by its rule.” Burdick, 504 U S.
at 434. Wiile strict scrutiny is applied to “severe” restrictions on
the exercise of the franchise, “the State’s inportant regul atory
interests are generally sufficient to justify” “reasonabl e,

nondi scrimnatory restrictions” on the right to vote. 1d.; accord

Anderson v. Cel ebrezze, 460 U. S. 780, 788, 103 S. C. 1564 (1983).

| ndeed, this two-tiered anal ysis has been a consistent feature of
the Court’s voting rights cases. Plaintiffs introduce their First
Amended Conplaint with an invocation of the “one-person, one-vote
principle that lies at the heart of our denbcracy.” (FAC 3.) This

is areference to the Suprene Court’s | andmark apportionment cases,

including G ay v. Sanders, 372 U.S. 368, 381, 83 S. C. 801 (1963),
Reynolds v. Sinms, 377 U S. 533, 558, 84 S. . 1362 (1964), and their

progeny. \While intentional geographic segregation of voters — which
may work to dilute vote weight on the basis of residence — was
subject in those cases to exacting judicial scrutiny, the Court
realized the limtations of its decisions. Acknow edging that precise
mat hematical equality was likely to be elusive, the Reynolds Court
specifically noted that “[s]o long as the divergences froma strict
popul ati on standard are based on legitimate considerations incident to
the effectuation of a rational state policy, some deviations fromthe

equal - popul ation principle are constitutionally perm ssible .

377 U.S. at 579.

15
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Thus, from Reynol ds through Burdick, the Supreme Court has
suggested that marginal deviations fromprecise vote equality, and
m nor burdens on the right to vote, will be subject to rational basis
review so long as they reflect “legitimte [governnental ]

consi derations,” Reynolds, 377 U.S. at 579, or are “reasonable
nondi scrimnatory restrictions,” Burdick, 504 U S. at 434.

| ndeed, in Bush v. Gore, 531 U. S. 98, 121 S. C. 525 (2002) -

whi ch did not involve allegations of illegitimate notivation or voter
classification — the Suprenme Court strongly hinted that rational basis
review mght be appropriate to clains of marginally disparate error
rates anong varying voting technologies. In that case, which
chal I enged the standards i nposed in connection with a court-ordered
recount of machi ne-case ballots, the Court eschewed an explicit
standard of review. In striking dow the recount procedure as

vi ol ative of equal protection, however, the per curiam opinion
repeatedly couched its decision in | anguage evocative of rational

basis review. See, e.qg., Bush, 531 U S. at 104-05 (explaining that,

havi ng once granted the vote on equal terns, a State nay not, “by
|ater arbitrary and disparate treatnment, value one person’s vote over
that of another”); id. at 105 (“[T]he question before us . . . is
whet her the recount procedures the Florida Suprene Court has adopted
are consistent with its obligation to avoid arbitrary and di sparate
treatment of the nenbers of the electorate.”); id. (“[T]he recount
mechanisnms . . . do not satisfy the m ninumrequirenent for
nonarbitrary treatnent of voters.”).

If rational basis review applies, the State mght well be able to

adduce sufficient justifications for the use of punch-card balloting

16
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machines. See, e.qg., Bush, 531 U S. at 134 (Souter, J., dissenting)

(“[E] ven though different mechanisnms [within a jurisdiction] will have
different |levels of effectiveness in recording voters’ intentions][,]

| ocal variety can be justified by concerns about cost, the potential
val ue of innovation, and so on.”); Richard L. Hasen, “Bush v. Gore and
the Future of Equal Protection Law in Elections,” 29 Fla. St. U L.
Rev. 377, 395-96 (2001).

As this Court noted in Common Cause v. Jones, however, it is

possible to read Bush as inplying, or at |east enploying, an elevated

standard of review. See Conmon Cause v. Jones, 213 F. Supp. 2d 1106,

1109 (C.D. Cal. 2001). To the extent that the use of such a standard
woul d be in tension with the Suprenme Court’s prior voting rights
jurisprudence, there are many reasons to believe that the Bush Court’s
analysis was limted to its uni que context.

For instance, the Court concluded that the challenged recount
process was “inconsistent with the m nimum procedures necessary to
protect the fundanmental right of each voter in the special instance of
a statew de recount under the authority of a single state judici al
officer.” 531 U S at 109 (enphasis added). |Indeed, the Court
continued, “[o]Jur consideration is limted to the present
ci rcunst ances, for the problem of equal protection in election
processes generally presents nmany conplexities . . . . The question
before the Court is not whether |ocal entities, in the exercise of
their expertise, may devel op different systens for inplenenting

el ections.” 1d.; see also Spears v. Stewart, 283 F.3d 992, 996 (9th

Cr. 2002) (Reinhardt, J., dissenting) (suggesting npjority’ s rule is

i ke that of Bush: “good for this case and this case only”); Sorchini
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v. Gty of Covina, 250 F.3d 706, 709 n.1 (9th Cr. 2001) (per curiam

Kozi nski, Tallman, Zapata, JJ.) (citing Bush for proposition that
particul ar argunment is persuasive “only in this case”).

Regardl ess, this Court specifically did not decide in Comobn
Cause what standard of review would apply to a challenge | evied
agai nst the certification of punch-card voting nachines with

di sproportionately high error rates. See Commobn Cause, 213 F. Supp.

2d at 1109. It need not do so here.
Plaintiffs in this case bring a far narrower subset of the

chal I enge that was brought in Common Cause. The plaintiffs in the

earlier suit challenged the Secretary of State’'s decision to certify
punch-card machines for use in California. 1In other words, they
contested the use of punch-card nmachines in general. Had that case
gone to trial, the State would have been required to denonstrate
sufficient justifications for the use of punch card machines in
general .

Since that suit was brought, however, the Secretary of State has
decertified punch-card nmachines effective March 2004. Plaintiffs in
this case do not - indeed, cannot — challenge the use of punch-card
machi nes generally, but rather contest their use in this el ection.
Thus, even if the Court were to reach the nerits of Plaintiffs’ equal
protection claim the State would not be obligated to justify the use
of punch-card nachi nes as a general neans of gaugi ng voter preference.
Rat her, the State would nerely need to adduce sufficient
justifications for their use in this election.

That, the State undoubtedly can do. Alternative technol ogies

will not be available in several of the affected counties in tine for
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t he October election. Because the State cannot under its own
constitution conduct the election |later than the date currently set,
and short of a court order conpelling sonmething different, the State's
choi ce is between using punch-card machines in several counties and
using nothing at all in those counties. The State clearly has a
conpelling interest in not disenfranchising the voters of at |east six
counties, and the limted use of punch-card voting in this election is
a narromy tailored nmeans to achieve that end. Accordingly, whatever
the appropriate standard of review, Plaintiffs are unlikely to succeed
on the merits of their constitutional claim

C. Voting Rights Act

Plaintiffs allege that punch-card machines are used in counties
wi th disproportionately large mnority popul ations, and thus that the
machi nes’ allegedly higher error rate “results in a denial or
abridgenent of the right . . . to vote on account of race or color,”
in violation of Section 2(a) of the Voting Rights Act (codified at 42
US C 8§ 1973(a)).

Wiile Plaintiffs accurately state the general rule of Section
2(a), they seemto ignore Section 2(b), which provides an anal yti cal
framework for determ ning whether that rul e has been viol at ed:

A violation of subsection (a) is established if, based on the

totality of the circunstances, it is shown that the politica

processes |leading to nom nation or election in the State or
political subdivision are not equally open to participation by
menbers of a [protected class] in that its nmenbers have |ess
opportunity than other nenbers of the electorate to participate

in the political process and to elect representatives of their
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choice. The extent to which nmenbers of a protected class have
been elected to office in the State or political subdivision is
one circunstance which nay be considered .

42 U.S.C. § 1973(b); see G ngles, 478 U. S. at 43.

As that Section reflects, “[t]he essence of a § 2 claimis that a
certain electoral law, practice, or structure interacts with soci al
and historical conditions to cause an inequality in the opportunities
enj oyed by bl ack and white voters to elect their preferred

representatives.” Gngles, 478 U S. at 47; accord Voinovich v.

Quilter, 507 U S. 146, 153, 113 S. C. 1149 (1993). Thus, the express
intent of the Voting Rights Act is to conbat el ectoral structures and
procedures that deprive mnority voters of an opportunity to

participate effectively in the political process. See Gngles, 478

U S at 44.

| ndeed, the Senate Report acconpanying the 1982 anendnents to the
Voting Rights Act lists a nunber of additional factors that may inform
the Section 2 analysis, and which confirmthe Section’s central
pur pose. These include: a history of official discrimnation in the
jurisdiction; racially polarized voting; the lingering effects of
prior discrimnation; a lack of electoral success anbng mnority
candi dat es; the conparative unresponsiveness of elected officials to
the needs of mnorities; and, whether the policy justification for the
chal I enged practice is “tenuous.” Gngles, 478 U S. at 37 (citing
Sen. Jud. Comm M. Rep., at 28-29, U S. Code Cong. & Admi n. News
1982, pp 206-207).*

4 Wiile the reasoning fromGngles is apt, as the Court noted
in the Conmon Cause litigation, the separate three-part test
provided by that case and referred to by Plaintiffs is not
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There is little about the violation alleged here that would
suggest it is of the type contenplated by Section 2 of the Voting
Rights Act. Plaintiffs contend that the affected counties have
average mnority popul ations that are 15% | arger than counties using
ot her voting technol ogi es, and that the punch-card nmachines in the
affected counties have a residual vote rate of 2.23% as conpared to
an average residual vote rate of approximately 1% in other localities.
This is not a situation where, for instance, punch-card nachines are
all eged to be used only in mnority-najority precincts, or where the
error rate is so high as to consistently disable mnority voters from
el ecting their candidates of choice. Nor have Plaintiffs argued that
hi storical discrimnation or present aninus, together with the
lingering effects of prior discrimnation, sonmehow conbine to
exacerbate the effect of this particular practice vis-a-vis mnority
voters. Nor do Plaintiffs even allege that punch-card machi nes are
intended to limt, or have the effect of limting, the ability of
mnority voters to participate effectively as nmenbers of the
el ectorate, or have rendered of fice-hol ders conparatively |ess
responsive to mnority voters.

| ndeed, of the approximtely dozen rel evant factors contained in
the Senate Report and Section 2 itself, Plaintiffs cite but one (from

the Senate Report): that the state’'s justification for use of the

applicable here, as it was specifically geared to the context of
| egi slative apportionnment in which G ngles arose. 213 F. Supp
2d at 1110. However, the fact that Section 2 has been invoked
primarily to challenge certain types of legislative districts
nmerely reinforces the Court’s conclusion that Section 2 is
targeted principally to electoral procedures and practices that
have the effect of inpairing the participation of mnorities in
the el ectoral process.
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chal I enged practice is “tenuous.” Gngles, 478 U. S. at 45 (citing S.
Rep. at 29); (Pls.” Conpl. at 18-19; Reply at 13-15). Wile the
Senate Report notes that this factor “nmay have probative val ue,”
G ngles, 478 U.S. at 45 (citing S. Rep. at 29), it is certainly not
di spositive in the absence of any other evidence or allegations that
woul d tend to prove Plaintiffs’ Section 2 claim

In sum Plaintiffs suggest a Voting R ghts Act violation based
excl usively upon the alleged error rate of nmachines that pol
“majority” as well as mnority voters, and are used in counties
containing nearly one-half of California s voters. They contend that

sonme 40,000 votes may be lost as a result of higher error rates (nmany

if not nost of which votes will be cast by non-mnority voters) in a
state of nearly eight mllion voters. Accordingly, there is, at best,
a slimchance that Plaintiffs will be able to prove that punch-card

machines in California “interact[] with social and historical
conditions to cause an inequality in the opportunities enjoyed by
bl ack and white voters to elect their preferred representatives.”

G ngles, 478 U.S. at 47; accord Voi novich, 507 U S. at 153.

Wiile Plaintiffs’ Section 2 allegations suffice to state a claim
under the liberal federal pleading rules,® injunctive relief is
warranted only where Plaintiffs can show a probability of success on
the nerits, or at least that there are substantial questions as to the
merits. In light of the allegations and record before the Court,

Plaintiffs have failed to nake such a show ng.

> See Common Cause, 213 F. Supp. 2d at 1110; Black v.
McGuffrage, 209 F. Supp. 2d 889, 897 (N.D. Ill. 2002) (concluding
that viability of Section 2 claimin simlar punch-card balloting
case “cannot be fully ascertained in this case except through

di scovery and possibly trial”).
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B. I rreparable Injury
“Abridgenent or dilution of a right so fundanental as the right

to vote constitutes irreparable injury.” Cardona v. Qakland Unified

School District, 785 F. Supp. 837, 840 (N.D. Cal. 1992) (citations

omtted). There is sonme question, however, whether Plaintiffs can
establish that punch-card balloting s higher residual vote rate
actually reflects a higher error rate, and therefore will injure
Plaintiffs in the way they allege. Nonetheless, as the Court cannot
envi sion an effective renmedy that would be available to Plaintiffs
after the votes have been cast, it assunmes for purposes of this

anal ysis that the alleged injury would be irreparable.

C. Bal ance of Hardshi ps

Even assum ng the above anal ysis suggests a serious question on
the nerits (which it does not), the bal ance of hardshi ps wei ghs
heavily in favor of allowing the election to proceed.

Here, the Court nust bal ance the potential hardship to Plaintiffs
(nanely, the risk of having their votes diluted or denied through use
of punch-card balloting), against the hardship to the State of
California if the injunction is granted (i.e., canceling or postponing
its schedul ed election). Because the hardships inplicated in this
case are, in essence, both matters of public concern, the Court turns
to the public interest prong of the analysis.

D. Public Interest

The public interest factor is particularly inportant in a case
such as this, where the plaintiff seeks to enjoin an election. See

Cano v. Davis, 191 F. Supp. 2d 1135, 1139 (C.D. Cal. 2001) (decided by

a three-judge panel, which included Circuit Judge Reinhardt); Cardona,
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785 F. Supp. at 842. “Because the conduct of elections is so
essential to a state’s political self-determi nation, the strong public
interest in having elections go forward generally wei ghs heavily

agai nst an injunction that woul d post pone an upcom ng el ection.”

Cano, 191 F. Supp. 2d at 1139 (citations omtted). The Cano court
expl ai ned that “enjoining an election is an extraordi nary renedy
involving a far-reaching power, [citation], which is al nbst never
exercised by federal courts prior to a determ nation on the nerits.

.7 Id. at 1137; see also Diaz v. Silver, 932 F. Supp. 462, 465

(E.D.N. Y. 1996) (decided by three-judge panel, which included Circuit

Judge McLauglin) (“[A] prelimnary injunction enjoining an election is
an extraordinary renedy involving the exercise of a very far-reaching

power.”).°®

111

111

6 To support their proposition that this Court may enjoin the
forthcom ng election, Plaintiffs point al nbst exclusively to
cases involving judicial elections that were enjoined for failure
to conply with the preclearance requirenents of Section 5 of the
Voting Rights Act. See, e.q., dark v. Roener, 500 U S. 646, 111
S. C. 1096 (1991).

That context is distinguishable in material respects.

First, an alleged Section 5 violation presents a single, clear-
cut issue: whether or not a regulated jurisdiction has obtained
precl earance before conducting an election. [|f such preclearance
has not been sought or granted, a court may easily determ ne that
the nerits are likely to be resolved in a plaintiff’s favor.

Second, and nost significantly, Section 5 provides the
district court with little discretion and does not mandate the
bal anci ng of equitable factors required here. See Lopez v.
Monterey County, 519 U S. 9, 23, 117 S. C. 340 (1996); Haith v.
Martin, 618 F. Supp. 410, 414 (E.D.N.C. 1985).

Third, every case cited by Plaintiffs in which a court
enjoined an election arose in the context of a judicial election.
The Court notes that the policy factors inplicated by enjoining
the Cctober 7 election (discussed herein) are likely far
different than those at issue in judicial elections.
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In Reynolds v. Sins, the Supreme Court explai ned:

[ U nder certain circunstances, such as where
an i nmpending election is iminent and a
State’s election machinery is already in
progress, equitable considerations m ght
justify a court wi thholding the granting of
i medi ately effective relief in a legislative
apportionnment case, even though the existing
apportionnent schene was found invalid. 1In
awardi ng or withholding relief, a court is
entitled to and should consider the proximty
of the forthcom ng el ection and the nechanics
and conplexities of state election |aws, and
shoul d act and rely upon general equitable
princi pl es.

377 U.S. 533, 585, 84 S. C. 1362 (1964).

Relying in part on this principle, the courts in both Cano and

Cardona refused to issue injunctions despite potentially meritorious

chal l enges. As in those cases, allowing this election to go forward
in Cctober is “essential to [the] state’s political self-
determ nation.” Cano, 191 F. Supp. 2d at 1139. The recall is an
unprecedented event, which directly reflects the will of the people of
California. Delaying the election for half a year beyond the date set
pursuant to the California Constitution undoubtedly works against the
public interest inplicit in a recall election.

In addition, where “‘the possibility of corrective relief at a

| ater date exists, even an established [Voting Rights Act] violation
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does not in and of itself nmerit a prelimnary injunction.”” Diaz, 932

F. Supp. at 468 (quoting Watkins v. Mbus, 771 F. Supp. 789, 805 n. 16

(S.D. Mss. 1991) (citation omtted), aff’d in part and vacated in

part on other grounds, 112 S. C. 412 (1991)). Here, the allegedly

unl awf ul use of punch-card balloting is being remedi ed pursuant to the

Common _Cause Consent Decree. | ndeed, the March 2004 decertification

date was proposed by plaintiffs in the prior litigation, and has been
unchal | enged since the Consent Decree was signed. Had the Common
Cause plaintiffs preferred the Court reach the nerits of their clains
and, if successful, award the necessary remedy or renedies, they could
have sought an adjudication on the merits. If plaintiffs had
prevail ed, the Court mght well have ordered an earlier phase-out

date, or enjoined certain elections. But “[t]his Court should not

i npose the significant costs of delaying an election when Plaintiffs,
with nearly a year in which to seek a hearing on the nerits, have done
so only now that the election machinery is in gear.” Cardona, 785 F

Supp. at 843; see also United States v. Upper San Gabriel Valley

Muni ci pal Water District, 2000 U.S. Dist. LEXIS 13353, at *6-*10 (C. D

Cal. Sep. 8, 2000); Banks v. Board of Education, 659 F. Supp. 394, 399

(C.D Ill. 1987).

Further, there is sone question whether the renedy contenpl ated
woul d even have the effect Plaintiffs seek. Plaintiffs ask the Court
to postpone the recall and ballot initiative votes until alternative
voting mechanisns are in place. Yet if such relief were ordered, the
State would be in an untenable position: it would be forced either to
conduct the election outside the tinme frame required by the California

Constitution, or to cancel the election to avoid that predicanent.
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Clearly, the public interests in avoi ding whol esal e
di senfranchi senent, and/or not plunging the State into a
constitutional crisis, weigh heavily against enjoining the el ection.

Moreover, even if the election could sonmehow be conducted at a
|ater date, it is relevant in the public interest analysis to consider
whet her such a del ayed el ection would not itself work strongly agai nst
the voting rights of all Californians. Because an election reflects a
uni que nonent in time, the Court is skeptical that an election held
nmonths after its schedul ed date can in any sense be said to be the
sanme election. 1In ordering the contenplated renedy, the Court would
prevent all registered voters fromparticipating in an el ection
schedul ed in accordance with the California Constitution. Arguably,
then, the Court by granting the relief sought could engender a far
greater abridgenent of the right to vote than it would by denying that
relief.

Furthernore, the recall election in particular is an
extraordinary — and in this case, unprecedented — exercise of public
sentinment. Inplicit in a recall election, and explicit in the tine
frame provided by the California Constitution, is a strong public
interest in pronptly determ ning whether a particular elected official

should remain in office.”

! Al though Plaintiffs make gl ancing references to the ball ot
initiatives, they have not devel oped any substantial |egal or
evidentiary basis to support a delay in votes on those
initiatives. Rather, their argunents are directed al nost wholly
to the recall election, and Plaintiffs have made little or no
effort to explain why an injunction would be warranted in one
case and not the other.

Mor eover, while sone of the Court’s anal ysis pertains
specifically to the recall election, nmuch of it — including that
regarding the nerits of Plaintiffs’ constitutional and statutory
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Accordingly, the public interest in going forward with the
schedul ed el ection, including the gubernatorial recall and ball ot

initiatives, strongly favors denial of the prelimnary injunction.
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clains, and the public interest against enjoining schedul ed

el ections — applies with equal force to the currently-schedul ed
ballot initiatives. To the extent it is not explicit el sewhere
in this Order, the Court concludes that Plaintiffs have not net
their burden of showing that an injunction is warranted with
respect to the ballot initiatives, nor have they convinced the
Court that the public interest mandates injunctive relief.
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V. CONCLUSI ON

Theref ore, because Plaintiffs have failed to neet their burden in

showi ng that injunctive relief is warranted, Plaintiffs’ Mtion for

Prelimnary Injunction (consolidated with Plaintiffs’ Ex Parte

Application for Tenporary Restraining Order) nust be, and hereby is,

DENI ED.

DATED:

T 1S SO ORDERED.

STEPHEN V. W LSON
UNI TED STATES DI STRI CT JUDGE
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