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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

Inre CV 03-02527 RSW
REED E. Sl atkin AVENDED ORDER
Debt or,

LI NDA ROSEN et al .

Appel | ant s,
V.

R. TODD NEILSON, Trustee
of the Chapter 11

Bankr upt cy Estate of
Reed E. Slatkin

Appel | ee.

. I NTRODUCTI ON

Thi s consol i dated appeal arises fromthe nany adversary
proceedi ngs brought by R Todd Neilson, the trustee (the
“Trustee”) of the Chapter 11 bankruptcy estate (the
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“Estate”) of Reed E. Slatkin (“Slatkin”), to set aside and
recover certain fraudulent transfers for the benefit of the
Estate. On February 23, 2003, the Bankruptcy Court entered
an order granting the Trustee’'s notion for partial summary
judgnent in over fifty adversary proceedi ngs on the narrow

| ssue of whether Slatkin had “actual intent to hinder,

del ay, or defraud” his creditors when he nmade the transfers
whi ch the Trustee seeks to recover as fraudulent. See Cal.
Civ. Code 8§ 3439.04.% Appellants are defendants in these
adversary proceedi ngs who are chal |l engi ng on appeal the
Bankruptcy Court’s finding that there is no genui ne issue of
material fact that Slatkin had the requisite fraudul ent
intent. Appellants contend that the Bankruptcy Court erred
in granting the notion by relying alnost solely on Slatkin's
plea of guilty to various charges of wire and mail fraud in
his federal crimnal proceedings.? For the reasons set
forth below, this Court AFFIRVS the Bankruptcy Court’s grant

of partial sunmary judgnent.

' Cal. Cv. Code § 3439.04 states in relevant part:

“A transfer nade or obligation incurred by a debtor is fraudul ent
as to a creditor, whether the creditor’s claimarose before or after
the transfer was nade or the obligation was incurred, if the debtor
made the transfer or incurred the obligation as follows:

(a) Wth actual intent to hinder, delay, or defraud any creditor
of the debtor.”

2 Slatkin was crimnally prosecuted in the case United States v.
Reed E. Slatkin, No. CR 02-313 (C.D. Cal. January 28, 2004).

2




© 00 ~N oo o b~ w NP

NN N NN NN R R R R R R R R R R
o 0 B~ W N FBP O © 0 N O O b W N LB O

1. FACTUAL BACKGROUND

From 1986 to May 2001, Sl atkin obtained hundreds of
mllions of dollars from hundreds of individuals and
entities, purportedly for the purpose of investing such
funds for their benefit. On May 1, 2001, Slatkin filed for
bankruptcy under Chapter 11. It was l|later reveal ed that
Sl atkin may have used the bul k of the funds to fuel a
“Ponzi” schene, whereby he paid investors “returns” wth
funds raised fromother investors.® On March 26, 2002,
Slatkin pleaded guilty to fifteen felony counts, and in his
Pl ea Agreenent, admitted to having operated a Ponzi schene
since 1986. On Septenber 2, 2003, Slatkin was sentenced to
fourteen years in prison.

I n August 2002, the Trustee began the first of hundreds
of adversary proceedi ngs agai nst investors who had all egedly
received nore on their investnments with Sl atkin than what
they had given him The Trustee contends that the transfers
Slatkin made in furtherance of his alleged Ponzi schene were
fraudul ent, and therefore, avoidable and recoverable from
t hose i nvestors who nade a “return” on their investnents.

On Novenber 18, 2002, the Trustee filed a notion for

partial summary judgnent on the issue of whether Slatkin had

3 “A ‘Ponzi’ schenme is any sort of fraudul ent arrangenent that
uses | ater acquired funds or products to pay off previous investors.”
Danning v. Bozek (In re Bullion Reserve of N Am), 836 F.2d 1214,
1219 n.8 (9th G r. 1988).
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the “actual intent to hinder, delay, or defraud” his
creditors as to each transfer made during 1986 and 2001
within the nmeaning of California’ s fraudul ent transfer
statute, California Gvil Code Section 3439.04. The
Bankruptcy Court held a hearing on January 17, 2003 and
granted the Trustee’s notion, finding that Slatkin' s Plea
Agreenment concl usively established his actual intent to
defraud between 1986 and May 2001. An order granting the
noti on was entered on February 24, 2003, which “conditioned”
the effect of the order on Slatkin not withdrawi ng his plea
prior to sentencing. This Court granted Appellants | eave to

seek interlocutory appeal on June 18, 2003.

[11. STANDARD OF REVI EW
The Bankruptcy Court’s evidentiary rulings are revi ewed
under an abuse of discretion standard. In re Kim 130 F. 3d

863, 865 (9th Cr. 1997). The District Court reviews the
Bankruptcy Court’s conclusions of |aw de novo and its
factual findings for clear error. [d. On a notion for
partial summary judgnent, this Court nust view the evidence
in the light nost favorable to the party opposing the notion
and “determ ne under a de novo standard whether there is no
genui ne issue of material fact, and whether the noving party
was entitled to judgnent as a matter of law.” |In re New
Engl and Fish Co., 749 F.2d 1277, 1280 (9th G r. 1984).
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| V. DI SCUSSI ON
A. Adm ssibility of the Plea Agreenent

The threshol d question is, of course, whether Slatkin's
Pl ea Agreenent is adm ssible for purposes of the Trustee's
partial summary judgnent notion. The Plea Agreenent is
hearsay since it is being used for the truth of the matter
asserted, nanely that Slatkin ran a Ponzi schene and had the
actual intent to defraud his creditors. See Fed. R Evid.
801(c) (“‘Hearsay’ is a statenent, other than one nade by
the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter
asserted.”). Inadm ssible hearsay cannot be considered on a
notion for summary judgnent. Blair Foods, Inc. v. Ranchers
Cotton O 1, 610 F.2d 665, 667 (9th G r. 1980).

The Bankruptcy Judge was uncl ear upon whi ch exception

to the hearsay rule she relied in considering the Plea
Agreenment. The Trustee, however, offers three exceptions to
the hearsay rule upon which this Court could affirm Federal
Rul es of Evidence 803(22), 804(b)(3), and 807. See Padilla
v. Terhune, 309 F.3d 614, 618 (9th Cr. 2002) (“W nmay

affirm. . . on any ground supported by the record, even if

it differs fromthe reasoning of the [trial] court.”).

The Trustee argues that the Plea Agreenent is
adm ssi bl e under Federal Rule Evidence 803(22), which allows
hear say evidence of a “final judgnent, entered after a trial

or upon a plea of guilty (but not upon a plea of nolo
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contendere), adjudging a person guilty of a crinme punishable
by death or inprisonnent in excess of one year, to prove any
fact essential to sustain the judgnent . . . .” However, at
the tinme the Trustee’s notion for partial sunmary judgnent
was heard, Slatkin had not yet been sentenced; therefore,
the Pl ea Agreenent had not been reduced to a final judgnent.
The Bankruptcy Court, rather than waiting until Slatkin had
been sentenced, decided instead to nmake the order granting
partial summary judgnment in favor of the Trustee

“provisional,” in the sense that it would be vacated in the
event that Slatkin withdrew his guilty plea prior to
sentenci ng. See Anended Fi ndings of Fact and Concl usi ons of
Law, February 24, 2003, Appellants’ Excerpts of Record, EX.
35 at f22.

What ever the w sdom of the Bankruptcy Court’s

“provisional order,” Slatkin did not wwthdraw his guilty
pl ea and was sentenced to 168 nonths in federal prison on
Septenber 2, 2003. At that tinme, Slatkin' s Plea Agreenent
was reduced to a final judgnent and adm ssi bl e, though
hear say, pursuant to Federal Rule Evidence 803(22). See
Scholes v. Lehmann, 56 F.3d 750, 762 (7th Cr. 1995)

(finding plea agreenent adm ssi ble under Rule 803(22) in a

fraudul ent transfer suit brought by receiver against various
third parties). Thus, even had the Bankruptcy Court erred
In admtting the Plea Agreenent prior to Slatkin's

sentencing, the error would be harm ess. See Bankr. R 9005

6
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(adopting Federal Rule Civil Procedure 61(a) harm ess error
standard); Gty of Long Beach v. Standard Gl Co., 46 F.3d
929, 936-37 (9th Gr. 1995) (noting that reversal requires a
show ng of prejudicial error); Benna v. Reeder Flying
Service, Inc., 578 F.2d 269, 271 (9th Gr. 1978) (“[N ot all

error is reversible error or error which requires a new

trial. W are directed to ‘disregard any error or defect in
t he proceedi ngs which does not affect the substantial rights
of the parties.’”).

The Pl ea Agreenent is al so adm ssi bl e under Federal
Rul e of Evidence 807, the “residual” or “catch-all”
exception to the hearsay rule. Rule 807 allows the
adm ssion of statenents “not specifically covered by Rule
803 or 804 but having equival ent circunstantial guarantees
of trustworthiness . . . .” Mreover, “the statenent nust
(1) be evidence of a material fact; (2) be nore probative on
the point for which it is offered than any ot her evidence
whi ch the proponent can procure through reasonable efforts;
and (3) serve the general purposes of the Rules of evidence
and the interests of justice by its adm ssion into
evidence.” United States v. Sanchez-Lima, 161 F.3d 545, 547
(9th Gr. 1998). Courts have admtted guilty pleas pursuant

to the residual exception to the hearsay rule. See Hancock
v. Dodson, 958 F.2d 1367, 1372 (6th Cr. 1992); Estate of
Chl opek by Fahrforth v. Jarmusz, 877 F. Supp. 1189, 1194-95
(N.D. I11. 1995).
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Slatkin's plea was nmade under oath with the advice of a
conpetent attorney and it subjected himto severe crim nal
penalties. Moreover, Judge Mrrow appraised Slatkin of his
rights and concl uded that the plea was nade “know ngly and
voluntarily.” Appellants’ Excerpts of Record, Ex. 14 at
00422. Under these circunstances, Slatkin' s Plea Agreenent
I s adm ssi bl e under Rule 807 as well.

Accordingly, the Bankruptcy Court did not abuse its
di scretion by relying on the Plea Agreenent in granting the
Trustee’'s notion for partial summary judgnent. Since this
Court finds that the Plea Agreenent is adm ssible under
Federal Rul es of Evidence 803(22) and 807, the Court need
not consider admssibility under Rule 804(b)(3).

B. Preclusive Effect of Slatkin's Plea Agreenent

The primary issue on appeal is whether the Bankruptcy
Court erred in determning that Slatkin's Pl ea Agreenent had
a preclusive effect in the adversary proceedings of his
Chapter 11 Bankruptcy, establishing, as a matter of | aw,
that Slatkin had the actual intent to “hinder, delay, or
defraud” his creditors with respect to each and every
transacti on conducted wth Appellants since 1986. In
granting the Trustee’s notion for partial summary judgnent
on the issue of Slatkin's intent to defraud, the Bankruptcy
Court determned that Slatkin's guilty plea to mail fraud
and wre fraud, and the factual basis for the plea,

concl usively established that he had the intent to defraud

8
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his creditors wthin the neaning of California s fraudul ent
transfer law. Appellants dispute that the Pl ea Agreenent
coul d have such a far-reaching preclusive effect on their
adversary proceedi ngs.

1. Collateral Estoppel Effect of a Guilty Plea

The collateral estoppel effect of a guilty plea has
been fairly well established by case law. First, courts
have I ong held that for collateral estoppel purposes, a
guilty plea and a conviction followng trial are
equivalent.* See United States v. Bejar-Mtrecios, 618 F.2d
81, 83 (9th G r. 1980)(“The general rule is that the

doctrine of collateral estoppel applies equally whether the

previous crimnal conviction was based on a jury verdict or
aquilty plea.”); Blohmv. Comm ssioner, 994 F.2d 1542, 1554
(11th Gr. 1993) (“Thus, for purposes of applying the

doctrine of collateral estoppel, there is no difference

bet ween a judgnent of conviction based upon a guilty plea
and a judgnent rendered after a trial on the nerits.”); Gay
v. Comm ssioner, 708 F.2d 243, 246 (6th Cr. 1983) (“A

guilty plea is as nuch a conviction as a conviction

4 Courts typically reject the argunment that because plea
agreenents often result in |lower sentences for the accused, their
contents are sonehow | ess reliable than facts established by a trial
on the merits. See,e.qg., Brady v. United States, 397 U S. 742, 757-58
(1970). Courts will not “‘look behind (their) convictions,’
especially when the record denonstrates that the pleas were nade
knowi ngly and voluntarily.” Alsco-Harvard Fraud Litigation, 523 F.
Supp. 790, 801 (D.D.C. 1981).
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followng a jury trial.”); United States v. Podell, 572 F.2d
31, 35 (2d Cr. 1978); Brazzell v. Adans, 493 F.2d 489, 490
(5th Cr. 1974); Plunkett v. Com ssioner, 465 F.2d 299, 306
(7th Gr. 1972). Courts also have routinely applied

col l ateral estoppel in subsequent civil and crimnal actions
to establish material facts that were necessary to sustain a
prior crimnal conviction. See lvers v. United States, 581
F.2d 1362, 1366-67 (9th CGr. 1978); Blohm 994 F.2d at 1554,
Gay, 708 F.2d at 246; Brazzell, 493 F.2d at 490; Plunkett,
465 F.2d at 307.

However, the record nmakes clear that the Bankruptcy

Court understood that it was not applying collateral
estoppel in granting the Trustee's notion for parti al
summary judgnent based upon the Plea Agreenent. See
Appel | ants’ Excerpts of Record, Ex. 34 at 01609-10.
Col | ateral estoppel requires that the party agai nst whomit

Is asserted be a party, or in privity with a party, to the

prior action. United States v. Real Property lLocated at
Section 18, 976 F.2d 515, 518 (9th Cr. 1992). Here,

Slatkin's Plea Agreenent is being used agai nst defendants in

his Chapter 11 bankruptcy adversary proceedi ngs who had no
I nvol vemrent with Slatkin’s crimnal case. Thus, while the
doctrine enployed by the Bankruptcy Court is one of

preclusion, it cannot be said to be collateral estoppel.

10
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2. Preclusive Effect of a Guilty Plea in Establishing

t he Fraudul ent Intent of the Debtor

In making its ruling, the Bankruptcy Court cites to a
nunber of cases that appear to stand for the proposition
that a prior crimnal conviction can have a preclusive
effect in establishing the fraudulent intent of a debtor in
a subsequent adversary proceeding, even wth respect to
cl ai ns brought against third-parties who had no invol venent
Wi th the crimnal proceedings. As provocative as this my
appear at first glance, strong authority supports the
reasoni ng behind giving a prior crimnal conviction, even by
way of a quilty plea, such a profound effect on subsequent
bankruptcy proceedings with respect to a debtor’s fraudul ent
I ntent.

The nost significant of these cases is Scholes v.
Lehman, 56 F.3d 750 (7th Gr. 1995). Scholes involved a

Ponzi schene created by a man naned M chael Dougl as

(“Douglas”). 1d. at 752. Douglas forned three corporations
and caused themto sell limted-partner interests to

I nvestors, representing that they would yield returns
between ten and twenty percent per nonth. 1d. Wile the
corporations nade sone legitimte investnents, the bul k of
the funds were used by Douglas to fuel a Ponzi schene. |[|d.
Dougl as pl eaded guilty to fraud and was sentenced to twel ve
years in federal prison. [|d. The Securities and Exchange

Comm ssion (“SEC’) brought a civil suit against Douglas and

11




© 00 ~N oo o b~ w NP

NN N NN NN R R R R R R R R R R
o 0 B~ W N FBP O © 0 N O O b W N LB O

his three corporations. 1d. At the request of the SEC, the
district court appointed a receiver for Douglas and the
corporations to attenpt to recover funds to be distributed
to the Ponzi schene victins. 1d. at 752-53. The receiver
sued a nunber of individuals, including an investor in the
Ponzi schenme who nmade a “return” on his investnent wth
Dougl as. 1d. at 753. Judge Posner, witing for the Seventh
Circuit, held that the district court did not err in relying
on Dougl as’ plea agreenent, on a notion for sunmary
judgnment, to establish that Douglas had the actual intent to
defraud his creditors. [d. at 762.

Judge Posner in Schol es reasoned that Dougl as was not
permtted to “backpedal” fromthe adm ssions in his plea
agreenent, because “just as an affidavit in which a wtness
tries to retract adm ssions that he nmade earlier in his
deposition is normally given no weight in a sunmmary judgnent
proceedi ng, so a wtness should not be permtted by a
subsequent affidavit to retract adm ssions in a plea
agreenent.” 1d. (citations omtted). As such, in the
receiver’s fraudulent transfer suit agai nst the defendant
I nvestor, there was no genui ne issue of material fact as to
Dougl as’ fraudul ent intent.

A nunber of courts have extended the reasoning in

Scholes to the bankruptcy context. |In Martino v. Edison

Wrldw de Capital (In re Randy), a bankruptcy trustee noved

for summary judgnent to recover fraudul ent conveyances from

12
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def endant brokers who received conm ssions for bringing new
I nvestors into the debtor’s Ponzi schene. 189 B.R 425, 429
(Bankr. N.D. IIl. 1995). 1n re Randy held that the debtor’s

actual intent to defraud his investors “was established by

the jury verdict against himin the crimnal proceeding” and
granted sunmary judgnent in favor of the trustee. 1d. at
439.

Li kew se, Enerson v. Maples (In re Mark Benskin & Co.)

I nvol ved a bankruptcy trustee’s attenpt to recover
fraudulent transfers in the aftermath of a coll apsed Ponzi
schenme. 161 B.R 644 (Bankr. WD. Tenn. 1993), aff’d, 1995
U S App. LEXIS 16053 (6th Cir. June 26, 1995). Also in the
context of an adversary proceedi ng, the bankruptcy court,
after holding a trial, held that “[t]he debtors’ intent to
defraud creditors was established by the guilty pleas to the
related crimnal charges and preclusive effect may be given
to those guilty pleas as factual findings to the extent that
the debtors’ intent to defraud creditors is required in this
adversary proceeding.” [1d. at 648.

Again, in Floyd v. Dunson (In re Rodriguez), after a

fail ed Ponzi schene and in the context of an adversary
proceedi ng, the bankruptcy court held that “the crim nal
conviction of Ms. Rodriguez based on the debtors’ operation
of a Ponzi schene concl usively establishes fraudul ent

I ntent, and precludes the defendant fromrelitigating this
Issue.” |In re Rodriguez, 209 B.R 424, 433 (Bankr. S.D.

13
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Tex. 1997). The bankruptcy court granted the trustee’'s
notion for summary judgnent, finding that “[a]s a matter of
| aw, the fraudul ent transfers were made to the defendant
wth the actual intent to hinder, delay or defraud |ater

I nvestors in debtors’ schene.” [d.

In the absence of direct authority on the matter, the
Court adopts the reasoning of Scholes and the bankruptcy
deci sions di scussed supra. Thus, Slatkin s Plea Agreenent
can be used to establish his actual intent to defraud his
creditors in a subsequent bankruptcy adversary proceedi ng.

a. Fraudulent Intent is a Subjective Question and
the Plea Agreenent is Direct Evidence of Intent

Appel  ants nmain contention on appeal is that the
Bankruptcy Court erred in giving the Plea Agreenent such a
broad preclusive effect as to forecl ose any opportunity for
Appel lants to offer evidence disproving that Slatkin had
fraudulent intent with respect to the specific transactions
I n which they were involved. However, there is good reason
for giving the Plea Agreenent such weight. The issue of a
debtor’s intent in a fraudulent transfer avoi dance action is
a subjective inquiry. See Plotkin v. Ponpbna Valley |nports
(In re Cohen), 199 B.R 709, 716 (B.A.P. 9th Cr. 1996)
(“The focus in the inquiry into actual intent is on the

state of mnd of the debtor.”).
Wiile typically, fraudulent intent would need to be

establ i shed using circunstantial evidence, here we have

14
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direct evidence, in the formof an adm ssion by Slatkin,
that he had the actual intent to defraud his creditors.
Slatkin' s Plea Agreenent states:

Begi nning in or about 1986, and continuing until

I n or about May 2001 . . . SLATKIN, know ngly and

wth intent to defraud, planned and executed a

schenme to defraud approxi mately 800 i nvestors

t hroughout the United States of over $593 million,

and to obtain noney and property from such

I nvestors by making and causing materially fal se

statenents to be made to such investors and by

concealing material facts fromthem
Appel | ants’ Excerpts of Record, Ex. 3 at 00125.
Furthernore, Slatkin pleaded guilty to mail fraud (18 U S. C.
88 1341, 1342), and wire fraud (18 U. S. C. 88 1343, 1342),
bot h of which include as elenents the creation and execution
of a fraudul ent schene and intent to defraud. See
Appel | ants’ Excerpts of Record, Ex. 3 at 00102; Schrei ber
Distrib. Co. v. Serv-Well Furniture Co., Inc., 806 F.2d
1393, 1400 (9th Gr. 1986). Slaktin's Plea Agreenent,

therefore, is direct evidence of his actual intent to

def r aud.
b. Existence of a Ponzi Scheme Can Al so Establish
Fraudul ent | ntent
Slatkin’ s adm ssion that he was operating a Ponzi

schene between 1986 and 2001 further supports the concl usion

15
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that he had the actual intent to defraud his creditors.
According to the Ninth Crcuit, “the nere existence of a
Ponzi schene, which could be established by circunstanti al

evi dence, has been found to fulfill the requirenent of

actual intent on the part of the debtor.” Hayes v. Palm
Seelings Partners (In re Agric. Res. & Tech. Goup, Inc.),
916 F.2d 528, 536 (9th Gr. 1990). The connection between a

Ponzi schene and actual intent to defraud is obvi ous:

One can infer an intent to defraud future
undertakers fromthe nere fact that a debtor was
running a Ponzi schene. |ndeed, no other
reasonabl e inference is possible. A Ponzi schene
cannot work forever. The investor pool is a
limted resource and will eventually run dry. The
perpetrator nust know that the schene wll
eventual ly collapse as a result of the inability
to attract new investors. The perpetrator
nevert hel ess makes paynents to present investors,
which, by definition, are neant to attract new

I nvestors. He nust know all along, fromthe very
nature of his activities, that investors at the
end of the line wll lose their noney. Know edge
to a substantial certainty constitutes intent in
the eyes of the law, and a debtor’s know edge t hat
future investors will not be paidis sufficient to

establish his actual intent to defraud them

16
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Merrill v. Abbott (In re Indep. Oearing House Co.), 77 B.R
843, 860 (D. Utah 1987) (citations omtted); see also Inre
Cohen, 199 B.R at 717 (“Proof of a Ponzi schene is

sufficient to establish the Ponzi operator’s actual intent

to hinder, delay, or defraud creditors for purposes of

actually fraudulent transfers . . . .”); In re Randy, 189

B.R at 439 (proof of intent to run a Ponzi schene fulfills

actual intent to hinder, delay, or defraud); In re Benskin,

161 B.R at 650 (statutory | anguage nakes clear that intent
to defraud can be inferred nerely fromthe operation of a
Ponzi schene); In re Taubman, 160 B.R 964, 983 (Bankr. S.D.
Chio 1993) (“It is appropriate to find actual intent from

the Debtor’s active participation in a ponzi schene.”).

Specifically, Slatkin admtted in his Plea Agreenent
t hat :

(1) “SLATKIN did not use the vast majority of investor
funds to purchase securities and cash instrunents as
represented on account statenents, but instead disbursed
these funds to other investors as fraudul ent returns,
diverted funds for his own personal benefit, and dissipated
funds on many specul ative, undi sclosed, and ultimtely

unprofitable investnents in which SLATKIN had a benefi ci al

interest . . . ." Appellants’ Excerpt of Record, Ex. 3 at
00126.
(2) “SLATKIN woul d fabricate the percentage of return

to be represented to investors and woul d devise a fal se

17
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trading history for various securities.” 1d.

(3) “SLAKTIN failed to nmaintain separate accounts for
I nvestors but rather comm ngled investor funds and treated
themas his personal funds . . . .7 1d.

(4) “[B]ecause SLATKIN s investnents did not generate
sufficient incone to neet investors’ periodic requests for
paynents, SLATKIN used newy invested funds from sone
I nvestors to pay other investors. SLATKIN intended these
paynents to induce existing investors both to entrust him
with new funds and to expand his pool of investors through
referrals.” 1d.

Fromthe facts admtted in his Plea Agreenent, it is
clear that Slatkin had the requisite fraudul ent intent
because he explicitly admtted to having the intent to
defraud his creditors and to operating a Ponzi schene
bet ween 1986 and 2001.

C. No Evidence Creating a CGenuine |Issue of Material Fact as
to Slatkin's Fraudulent Intent Exists on the Record

Appel l ants further argue that there exists the
possibility that sone of the transactions nade by Sl atkin
bet ween 1986 and 2001 may have been legitimate. Appellants,
therefore, seek the opportunity to show that Slatkin nmay
have | acked fraudul ent intent wwth respect to sone of his
I nvestnents, particularly those nade on behal f of Appellants
using their funds. There is absolutely no evidence in the

vol um nous record that this possibility exists.

18
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The Reply Brief of “Certain Appellants” cites a nunber
of Slatkin's deposition statenents made in Novenber 2003 and
January 2004 that purport to evince the possibility that
Sl atkin may not have had the requisite fraudul ent intent
W th respect to all of the transactions he undertook between
1986 and 2001. But the passages cited by Certain Appellants
do not contradict anything admtted by Slatkin in his Plea
Agreenent and, thus, certainly fail to create a triable
I ssue of material fact. |In fact, nunmerous excerpts fromthe
very sane depositions cited by Certain Appellants contain
statenents by Slatkin that confirm rather than disprove,

t hat he was operating a Ponzi schene and had the actual

intent to defraud his creditors.?®

(1) “Q And when you had noney that was invested in the market,
woul d it have been good investnent practice to sell invested noney —-
to sell securities to obtain noney when you had what you described as
cash on hand to pay peopl e back?

THE W TNESS: The reason |’'mreacting a little bit is because
wasn’t thinking of it that way. M viewpoint was, | needed to get
peopl e their noney.

So wherever the noney was that | needed to get back to them

appropriately it would have been on hand or new noney. It was paid to
themin as tinely a fashion as possible in part to avoid suspicion.

So if | needed to sell sonething, | would do it, if — if |
didn’t have the noney el sewhere. | think that answers the question.
| don’t knowif it was good investnment practice or not. I — | — That
wasn’t ny criteria at the tine. Was it done? Yes.” Devine Decl. in

Support of Reply, Ex. 2 at 0101-02.

(2) “Q Didyou believe at the tinme that Earthlink ran up in
val ue that you d be able to pay everybody off?

A. No.

| — | knew that the — Just to answer the question, | nean —-
Wll, I nmean, 1’1l wait till you ask ne . . . | never had the — the
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That Slatkin “hoped” to pay his investors back does not
create a genuine issue of material fact as to his fraudul ent
I ntent when countl ess other excerpts fromthe sane
depositions clearly convey that Slatkin understood he was
operating a Ponzi schene and that his assets were not |ikely
to cover the principal of nost of his investors. ©Moreover,
the fact that Slatkin may have invested sone of the funds in
securities does not nean sone of his transfers to Appellants
were “legitimate”; Slaktin clearly co-mngled the funds of
all of his investors and admtted that his transactions were
| argely driven, not by investnent criteria, but by the need

to pay off investors from whatever source possible to avoid

sense that | had enough noney to — to nmake good on what mny prom ses
were.” 1d. at 0107.

(3) “Q Sonme of the noney that you were receiving fromnew
i nvestors was going into new i nvestnents?
A. Yes, sone of the nobney was.
Ch, | mght add, it was a relatively small anount.” [d. at 0109.

(4) “Q Didyou know at the tinme that you were taking noney from
ot her people to invest for themthat you were, in fact, operating a
Ponzi schenme?

A |1 didn't know it by that term but | understood that — 1 knew
what | was doing. | was taking noney in fromindividuals after
promsing themto invest it. | did not invest it as a rule. Used the

nmoney for business purposes and primarily to pay off other investors.

And | falsified reports that | gave these people to nmaintain
their confidence so they wouldn’t take their noney out, and then |ied
to them about the value of their accounts, and put together a — a
schene of keeping the program going through assi stance of other people
and through ny own activities, which | think results in what was
called a Ponzi schene.” 1d., Ex. 5 at 0809-0810.
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exposi ng his fraudul ent schene.® The excerpts from
Slatkin's depositions cited by Certain Appellants do not
create a triable issue of fact as to Slatkin's fraudul ent
intent, and in fact, tend to bolster the argunent that any
further discovery would be futile.
D. Denial of Further Discovery

Appel l ants al so argue that the Bankruptcy Court abused
its discretion in denying Appellants’ Rule 56(f) notions for
a continuance to conduct further discovery.” But this Court
agrees that Slatkin's Plea Agreenent is conclusive in

establishing his fraudulent intent. Further discovery could

6 Thus, this Court rejects Appellants Johnsons’ and Appel |l ants
Hut chins’ argunent that Slatkin’s tax returns sonmehow create a genui ne
issue of material fact as to his fraudulent intent. The fact that
Slatkin reported incone to the Internal Revenue Service and delineated
the capital gains of certain investors is not inconsistent with
Sl atkin’s massive Ponzi schenme. The undisputed evidence reflects that
i nvestor funds were co-mngled. That a small percentage of those
funds were used for legitinmate investnents does not create an issue of
fact as to whether the Ponzi schene itself existed and it certainly
does not require a court to undertake the difficult, perhaps
i npossi bl e task of determ ni ng whether those funds cane fromthe sale
of securities or fromthe principal of other investors.

" Appel l ants Arthur Col ai anni, Al essandra Col unbo, Janes and Kaye
Conl ey, Judith De Sal darriaga, and Andrew and Tara Kitt file a
separate brief arguing that the proper standard of review is de novo
because the Bankruptcy Court failed to address the Rule 56(f) notions
at all and in fact, did not actually rule on them However, a
decision on a Rule 56(f) request need not be explicitly stated.
Qualls by & Through Qualls v. Blue Cross, 22 F.3d 839, 844 (9th Gr.
1994). This Court finds that the Bankruptcy Court inplicitly ruled
that additional discovery would not serve to defeat the Trustee’s
partial summary judgnment notion since it found that the Plea Agreenent
conclusively established Slaktin’s intent to defraud. Thus, the
proper standard of review is abuse of discretion. |d.
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never alter the contents of the Plea Agreenent and not even
Slatkin can retract his adm ssions. In addition, as

di scussed supra, Slatkin's depositions taken subsequent to
the hearing on the notion only support the Bankruptcy
Court’s determnation that further discovery would be
futile. This Court can only find abuse of discretion “if

t he novant can show how all owm ng additional discovery woul d
have precluded sumary judgnent.” Qualls by & Through
Qualls v. Blue Cross, 22 F.3d 839, 844 (9th Gr. 1994).
Accordingly, the Bankruptcy Court did not abuse its

di scretion in denying Appellants’ Rule 56(f) notion for a
conti nuance, nor were Appellants deni ed Due Process.
E. Whether Slaktin is a Stockbroker is Not an |Issue on
Appeal

Appel l ants M chael and Col | een Baum make the additi onal
argunent that the Bankruptcy Court erred in granting the
Trustee’s notion for partial summary judgnment prior to
determ ning whether Slatkin was a “stockbroker” as
under stood by the Bankruptcy Code. This Court finds that a
determ nation of whether Slatkin was or was not a
st ockbroker is not necessary in the context of this
I nterl ocutory appeal, which requests only a review of the
narrow i ssue of Slaktin's fraudulent intent. Certainly if
t he Bankruptcy Court erred in conducting a Chapter 11
reorgani zation rather than a Chapter 7 stockbroker

| i qui dati on, the consequences woul d be significant for

22




© 00 ~N oo o b~ w NP

NN N NN NN R R R R R R R R R R
o 0 B~ W N FBP O © 0 N O O b W N LB O

Appel l ants and the Trustee alike. However, Appellants can
appeal that issue, and any others, when and if a final
judgnent is rendered against themin their adversary
proceedi ngs.
V. CONCLUSI ON

Courts have consistently adhered to the policy of
protecting all investors that have been defrauded in a Ponzi
schene equally. In other words, Courts have utilized
fraudul ent transfer statutes to prevent earlier investors in
a Ponzi schene fromprofiting at the expense of |ater
I nvestors, preferring a ratable distribution of funds
derived through fraud. Slatkin admtted in his Plea
Agreenment that he had the actual intent to defraud his
creditors between 1986 and 2001 and that he was operating a
Ponzi schenme during that period of tinme. Nothing in the
record appears to contradict this conclusion; instead, the
record reflects in great detail the lengths to which Slatkin
went to perpetuate his nmassive fraudul ent operation.

Fraudul ent intent is a subjective question that
typically nmust be established using circunstantial evidence.
Here, however, Slatkin has directly and explicitly admtted
his actual fraudulent intent in the context of an el aborate
Ponzi schenme. Only Slatkin hinself can attest directly as
to his intent, and not even Sl atkin hinself can now retract
his adm ssions in the Plea Agreenent. Scholes, 56 F.3d at

762 (“[A] witness should not be permtted by a subsequent
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affidavit to retract adm ssions in a plea agreenent.”).
Finally, plea agreenents, with the appropriate safeguards
such as those present in Slatkin's crimnal proceeding, are
conclusive as to those facts that were necessary for
conviction just as if there were a trial on the nerits.

This Court, therefore, is convinced that the Bankruptcy
Court did not err in giving Slatkin's Plea Agreenent
preclusive effect in Appellants’ adversary proceedings as to
the narrow i ssue of Slatkin' s actual intent to hinder,

del ay, or defraud his creditors. AFFI RVED.

I'T IS SO ORDERED.

~ RONALD S. W LEW
United States District Judge

DATED: June 9, 2004
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