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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

RUTH A. QLI VE, Case No. CV 01-02520 DDP ( RCx)

Plaintiff, ORDER GRANTI NG THE PLAI NTI FF* S
MOTI ON DETERM NI NG THAT THE
STANDARD OF REVI EW IS DE NOVO

V.

AVMERI CAN EXPRESS LONG TERM
DI SABI LI TY BENEFI T PLAN;
et al.,

[ Motion filed on 12/07/01]
Def endant s.

N N N’ N N N N N N N’

This matter conmes before the Court on the plaintiff's notion
for an order determning that the standard of review in the instant
ERI SA case is de novo. After review ng and considering the
materials submtted by the parties and hearing oral argunent, the
Court grants the notion.

BACKGROUND

On March 16, 2001, the plaintiff Ruth A. dive filed a
conpl ai nt agai nst the defendants Anerican Express Long Term
Disability Benefit Plan and Metropolitan Life Insurance Conpany
(“MetLife”) (collectively the “defendants”). The action arises
under the Enpl oyee Retirenent |Inconme Security Act of 1974, 29 U.S. C
§ 1001 et seq. (“ERISA"). The plaintiff alleges (1) benefits due
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under an ERI SA plan pursuant to 29 U S.C. § 1132(A)(1)(B); and (2)
restitution and restoration for breach of fiduciary duty under ERI SA
pursuant to 29 U.S.C. 8§ 1104(a)(1)(A)(1). (First Am Conpl. at 1.)

The plaintiff was enployed by American Express Corporation
(“Anerican Express”). As an enployee, the plaintiff becanme a
participant in Anerican Express’s enpl oyee wel fare benefits plan
(the “Plan”). The Plan is adm nistered by MetLife. MetLife is also
t he i nsurance conpany that pays any benefits under the Pl an.

I n Decenber 1998, the plaintiff underwent abdom nal surgery.

As a result, the plaintiff was away fromwork due to a disability.

On June 28, 1999, MetLife sent the plaintiff a letter informng
her that she was enrolled for Long TermDi sability coverage and nmay
be eligible for Long Term Di sability benefits (“LTD benefits).
(Pl’s Mn. Ex. C.) The letter also explained the procedure for
applying for LTD benefits, as well as enclosed the requisite forns.
(Id.) 1In closing, the letter requested that the plaintiff apply for
Social Security Disability benefits. (l1d.) Subsequently, the
plaintiff filled out the LTD benefit forns and submtted the
required information. (ld., Ex. D.)

On Cctober 18, 1999, MetLife sent the plaintiff a letter
denying her claimfor LTD benefits stating that “your claimfor
benefits for Long Term Disability does not neet the definition of
di sability” under the Plan (the “initial denial letter”). (Pl’'s
Mn. Ex. E.)

On Decenber 7, 1999, the plaintiff requested a review of her
disability. (PlI’s Mn. Ex. F.) The plaintiff also provided

addi ti onal nedical reports regarding her disability. (l1d.)
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On February 25, 2000, MetLife sent the plaintiff a letter
regardi ng her appeal of the initial denial of LTD benefits (the
“deni al of appeal” letter). (Pl’s Mn. Ex. H) The letter
i ndicated that the decision to deny LTD benefits was appropriate and
would remain in effect. (ld. at 461.) The letter further indicated
that it constituted MetLife's final determ nation on appeal and
conpleted the full and final review of the denial of benefits for
the claimas required by the Plan. (ld.)

On April 25, 2000, the plaintiff sent MetLife a letter
requesting a reconsideration of the appeal, as well as encl osing
addi ti onal docunents for MetLife's review (Pl’s Mn. Ex. |.) On
May 5, 2000, MetLife informed the plaintiff that the Plan did not
allow for a second appeal. (ld.) However, the docunents submtted
with the plaintiff’s April 25 letter were renmanded to the
plaintiff’s case manager. (ld.) On May 16, 2000, the plaintiff’s
case nmanager informed the plaintiff that the docunents had been
revi ewed, however, the information did not alter the denial of the
claim (Pl'’s Mn. Ex. J.)

On February 22, 2001, the plaintiff sent MetLife a letter
stating that she had been found di sabled by the Social Security
Adm nistration. (Pl’s Mn. Ex. J.) On March 7, 2001, MetlLife
infornmed the plaintiff that this information did not change the
original decision. (ld.)

Before the Court is the plaintiff’s notion requesting an order
determ ning that the standard of review in the instant ERI SA case is

de novo.
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DI SCUSSI ON
A The Standard O Revi ew For ERI SA Benefit Detern nations

"The standard with which the Court nust review the benefits
eligibility decision depends upon how nuch discretion the Plan

grants an adm nistrator or fiduciary to determne eligibility for

benefits or to construe the terns of the plan.” Jordan v. Northrop

G umman Corp. Welfare Benefit Plan, 63 F. Supp. 2d 1145, 1154 (C. D

Cal. 1999) (citing Firestone Tire & Rubber Co. v. Bruch, 489 U S.

101, 115 (1989)). Wien an ERISA plan vests its admnistrator with
such discretion, as the Plan does in the instant case, the district
court ordinarily reviews the admnistrator's decision for abuse of
di scretion, rather than perform ng a de novo review of the record.

Id. (citing Lang v. Long-Term Disability Plan of Sponsor Applied

Renote Tech., Inc., 125 F. 3d 794, 797 (9th G r. 1997)).

Yet even when the plan vests the adm nistrator with discretion,
t he degree of deference associated with this standard of review may
be affected if a plaintiff nakes a sufficient showi ng that the

adm ni strator has a conflict of interest. Snow v. Standard Ins.

Co., 87 F.3d 327, 330 (9th G r 1996). As such, the court mnust

i nqui re whet her an apparent conflict of interest exists because of
an admnistrator's dual role as both the funding source and the
adm ni strator of the plan. Jordan, 63 F. Supp. 2d at 1154.

St andi ng al one, an apparent conflict does not affect the ultimte

standard of review McDani el v. The Chevron Corp., 203 F.3d 1099,

1108 (9th GCr. 2000). It does, however, require the court to | ook
111
111
111
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further into the plan adm nistrator’s dual role by applying the

“| ess deference” test.! 1d.

1. The two-step "l ess deference" test

First, the court nust determ ne whether the affected
beneficiary has provided material, probative evidence, beyond the
nmere fact of the apparent conflict, tending to show that the
fiduciary's self-interest caused a breach of the adm nistrator's

fiduciary obligations to the beneficiary. Requla v. Delta Fam|y-

Care Disability Survivorship Plan, 266 F.3d 1130, 1145 (9th Gr.

2001). If not, the court applies the traditional abuse of
di scretion revi ew.

However, by providing material, probative evidence of a
conflict, the plan beneficiary creates a rebuttabl e presunption that
the plan's decision was in fact a dereliction of its fiduciary
responsibilities. 1d. The plan then bears the burden of rebutting

t he presunption by producing evidence to show that the conflict of

interest did not affect its decision to deny or term nate benefits.
Id. If the plan fails to carry its burden, then the court reviews
de novo its decision denying benefits. 1d.

B. Conflict O Interest

It is undisputed that MetLife has an apparent conflict of

i nterest because, as the insurance conpany, it had to pay the

! The “less deference” test is a burden shifting test that is
applied by the court when nmaking the determ nation of whether a
conflict is serious. MDaniel, 203 F.3d at 1108 n.6. It is a
two-tiered test, which ultimately can give rise to only a de novo
st andard og review or a traditional abuse of discretion standard of
review. 1d.
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benefits it awarded as Plan Adm nistrator. See e.qg., Jordan, 63 F

Supp. 2d at 1154. The question is whether this apparent conflict of
interest affected MetLife s evaluation of the plaintiff's claim

As noted above, the plaintiff bears the initial burden of
providing material, probative evidence beyond the apparent conflict
that tends to show MetLife's self-interest caused a breach of its
fiduciary duties. Here, the plaintiff argues that MetLife's failure
to specify the information that was needed to perfect her claimon
appeal is material, probative evidence that tends to show MetLife's

self-interest caused a breach of its fiduciary duties.

1. MetLife's Failure To Specify The Information That The

Plaintiff Needed To Subnit To Perfect Her Caim

a. The plaintiff's material, probative evidence

of a conflict

The plaintiff argues that there are sufficient procedural flaws
in the handling of her claimthat “tend to show that the fiduciary’s
self-interest” affected the decision regardi ng paynent of benefits.
(Pl’s Mn. at 9.) Specifically, the plaintiff contends that the
initial denial letter did not conply with the ERI SA regul ati ons
mandating that a claimant be told of the informati on needed to
perfect the claim (ld. at 10.)

Under ERI SA, adequate notice in witing nmust be provided to any
partici pant whose benefit claimhas been denied. 29 U S. C
§ 1133(1). Specifically, ER SA mandates that every enpl oyee benefit
pl an shall:

(1) provide adequate notice in witing to any partici pant

or beneficiary whose claimfor benefits under the plan has
been denied, setting forth the specific reasons for such

6
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denial, witten in a manner cal cul ated to be understood by
the participant, and

(2) afford a reasonable opportunity to any partici pant
whose claimfor benefits has been denied for a full and
fair review by the appropriate nanmed fiduciary of the
deci si on denying the claim

29 U.S.C. § 1133.

Here, the initial denial letter states that “[w e have
determ ned that your claimfor benefits for Long TermDisability
does not neet the definition of disability” under the Plan. (Def’s
Qpp. Ex. 2 at 258.) As a prelimnary nmatter, the letter sets forth
the criteria the plaintiff nmust neet to be considered “totally
di sabl ed” under the Pl an:

You are considered totally disabled and eligible to apply
for LTD Benefit Plan benefits if, during the six-nonth
waiting period and the first two years that benefits are
payabl e, you are unable to performany and every duty of
your own occupation due to a nedically determ ned physi cal
or nental inpairnent caused by sickness, disease, Injury
or pregnancy. You nust require the regular care and
attendance of a doctor.

(Id.) Next, the letter lists the information used for review ng the
plaintiff’s claim stating “[a]ll avail able docunentati on has been
carefully reviewed . . . [t]hese records include but are not
necessarily limted to the following” information. (ld.) Then, the
letter explains why the plaintiff’s claimwas denied. For exanple,
the letter states:

Your medi cal records indicate that you have had severa
surgeries and a serious infection post-operatively. At
this time, Dr. Bury, the surgeon, has di scharged you and
will not fill out any paperwork. Your primary care
physician, Dr. Warwar, is not seeing you for any post-op
care. He stated that you're [sic] other nedica

condi tions, hypertension, hyperlipidema, and coronary
heart di sease are not disabling. You would have been
eligible for Long TermDi sability as of July 8, 1999.
Based on this information there does not appear to be any
l[imtations or restrictions that woul d have prevented you
fromperform ng your occupation at Anmerican Express as of

7
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that date. In summary, Ms. Aive, we find the information
revi ewed does not support a condition of such severity to
renmove fromyou the option or choice of returning to your
occupati on.
(Id. at 259.) Finally, the letter concludes by informng the
plaintiff of the review process, as well as inform ng her that she
could “submt additional nedical or vocational information and any
facts, data, questions or comrents you deem appropriate for us to
gi ve your appeal proper consideration.” (1d.)

After reviewing the letter, the Court finds that the initial
denial letter did not provide adequate notice to the plaintiff
regardi ng the specific nedical information needed to perfect her
claim The initial denial |etter does not clearly indicate whether
the plaintiff’s claimis being denied because the claimis
procedurally deficient as a result of certain required records being
m ssing, or whether it is substantively deficient because the
medi cal condition is not disabling, or both. 1In short, the Court
finds that where there is only one | evel of appeal available to a

claimant, such as in the instant case, the initial denial letter

must be precise, unanbi guous, and clearly articul ate any procedural

or nedical reasons for the denial. GCeneral statements of
ineligibility are insufficient.
i The initial denial letter is anbi guous
The initial denial letter is anbiguous regardi ng what
information was reviewed by the Plan Adm nistrator. The letter
states, “All avail abl e docunentati on has been carefully revi ewed.

These records include but are not necessarily limted to the
followwng . . ..” (Def’'s Opp. Ex. 2 at 258 (enphasis added).) This

| anguage can be interpreted two different ways. First, the Plan

8
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Adm ni strator m ght have received i nformation, which was not
disclosed to the plaintiff. Second, the Plan Adm nistrator may
nmerely have believed it unnecessary to list all the information
reviewed. |If the former is true, the claimant would, in effect, be
denied the ability to meaningfully appeal.

ii. The initial denial letter does not provide

adequate notice to the plaintiff regardi ng

the specific reasons for denial

The initial denial letter is not precise regardi ng what
i nformati on was needed to perfect the claim The letter contains
four statenents as to why the claimwas deni ed.

First, the letter states, “Your nedical records indicate that
you have had several surgeries and a serious infection
post-operatively. At this tine, Dr. Bury, the surgeon, has
di scharged you and will not fill out any paperwork.” (Def’s Opp.

Ex. 2 at 259.) Second, the letter states, “Your primary care
physician, Dr. Warwar, is not seeing you for any post-op care. He
stated that you' re [sic] other medical conditions, hypertension,
hyperli pi dem a, and coronary heart di sease are not disabling.”

(ILd.) Third, the letter states, “You would have been eligible for
Long Term Disability as of July 8, 1999. Based on this information
t here does not appear to be any limtations or restrictions that
woul d have prevented you from perform ng your occupation at Anerican
Express as of that date.” (ld.) Fourth, the letter concludes, “In
summary, Ms. Oive, we find the information revi ewed does not
support a condition of such severity to renove fromyou the option
or choice of returning to your occupation.” (ld.) These statenents

do not provide the plaintiff with adequate notice of what additional

9
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information is needed to perfect her claim Mreover, the letter
does not indicate whether any of these deficiencies were

requi renents such that the lack of information in one category
rendered the plaintiff’s claimdeficient.

| nstead of the conclusory statenments contained in the initial
denial letter, the letter should have given the plaintiff detail ed
notice of these deficiencies, such as what was given in the final
| etter denying the appeal. For exanple, the denial of appeal letter
provided: (1) a definition of sedentary work criteria; (2) a
detailed critique of Dr. Warwar’s office notes; (3) a critique of
the Los Robles Medical Center records; (4) a detail ed explanation of
the difference between subjective and objective reports and/ or data;
and (5) an explanation of the nedical evidence necessary to show
evi dence of disability. Mich of this information should have been
included in the initial denial letter.

ERI SA requi res adequate, specific notice of the reasons for the
denial. See 29 U.S.C. 8 1133(1). Affording a claimant only a
single level of review requires a singularly unanbi guous and precise
notice. To do otherw se may have the consequence of encouraging the
practice of providing marginal notice followed by a detail ed and
precise final letter denying a claim As far as reasonably
possi ble, the first denial notice nmust provide a neasure of

precision that is conmensurate with that of any final notice denying

aclaim
Accordingly, the Court finds that the initial denial letter did
not provide the plaintiff with adequate notice pursuant to 29 U. S. C

§ 1133(1). As such, the Court finds that the plaintiff has provided

mat eri al, probative evidence of a conflict such that a rebuttable

10
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presunption arises that MetLife' s decision was in fact a dereliction
of its fiduciary responsibilities. Thus, MetLife has the burden of
produci ng evidence to show that the conflict of interest did not

affect its decision to deny or term nate benefits.

b. MetLife's rebuttal that the conflict of interest did

not affect its decision to deny benefits

Regarding the initial denial letter, MetLife contends that it
nmet its obligations under ERI SA by referring to the nedical evidence
avai l able, informng the plaintiff of the proper appeals process,
and specifically inviting the plaintiff to “submt additional
medi cal or vocational information and any facts, data, questions or
comments you deem appropriate for us to give your appeal proper
consideration.” (Def’s QOpp. at 9.)

In support of its argunent MetLife relies on Jordan, 63 F

Supp. 2d 1145, and Madden v. ITT Long Term Disability Plan, 914 F.2d

1279 (9th GCr. 1990). However, these cases are distinguishable
fromthe instant case. For exanple, in Jordan the long term
disability plan at issue allowed for two | evels of appeal. 63 F
Supp. 2d at 1150-53. Moreover, in response to the plaintiff’s first
request for appeal, the plan adm nistrator “specifically requested
Plaintiff to submt additional nedical information which ‘supports a
condition of total disability.”” [d. at 1152. The plan

adm ni strator further instructed that the “additional nedical
docunent ati on should include all objective findings (lab & x-ray
results, physical examfindings, etc), and your restrictions and
l[imtations.” 1d. Simlarly, in Madden the plan provided for three

appeals. 914 F.2d 1286.

11
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In the instant case, the Plan allows one opportunity for
appeal. Furthernore, the Plan Adm nistrator did not instruct the
plaintiff that additional medical docunentation should include al
obj ective findings, such as lab and x-ray results. Rather, the
initial denial letter concluded with a general overview of the
appeal process stating that the plaintiff could “submt additional
medi cal or vocational information and any facts, data, questions or
comments you deem appropriate for us to give your appeal proper
consideration.” (Def’s Opp. Ex. 2 at 258.)

Met Li fe, however, argues that the plaintiff essentially
recei ved a second appeal because the additional evidence submtted
by the plaintiff was reviewed by her case nmanager. The Court finds

this argunment unconvincing. MetLife has established that the Pl an

does not provide for a second |evel of appeal. Furthernore, there
is no evidence as to how the informati on was revi ewed or pursuant to
what standard. The Court, therefore, finds MetLife unable to rebut

the plaintiff’s showing that the denial of benefits stemred from

MetLife's self-interest.

C. Concl usi on

The present notion addresses the standard of review in the
i nstant ERI SA case. The Court finds that MetLife’ s apparent
conflict of interest ripened into an actual conflict that affected
its decision to deny the plaintiff LTD benefits.
111
111
111
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CONCLUSI ON
Based on the foregoing analysis, the Court finds that the de

novo standard applies to the instant ERI SA case.

T 1S SO ORDERED.

Dat ed:

DEAN D. PREGERSON
United States District Judge

13




