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g || CENTRALSRERNOMISION e (NITED STATES DISTRICT COURT

§l- k‘ﬁ/ FOR THE CENTRAL DISTRICT OF CALIFORNIA

EASTERN DIVISICN 8Y oepu%j

CASE NO EDCV 03-752 RT (SGLx)

1) ORDER GRANTING PETITIONER’S
APPLICATION FOR TEMPORARY
INJUNCTION UNDER SECTION 10(1) OF
THE NATIONAL LABOR RELATIONS
ACT AND 2) TEMPORARY INJUNCTION

THIS CONSTITUTES NOTICE OF ENTRY
AS REQUIRED BY FRCP, RULE 77(d).

(“ATWU Local 617) (collectively, “Respondents™)’ oppositions, and Petitioner’s reply

ENTER ON ICMS

AuG 13 2003

The court, Judge Robert J Timlmn, has read and considered petittoner James J McDermott
(“Petitioner”), Regional Director of Region 31 of the National Labor Relations Board (“Board”)’s
application for a temporary injunction under Section 10(j) of the National Labor Relations Act
(“Act™),29US C § 151 et seg (*“Section 10())”), respondent employer Dura Art Stone, Inc
(“Dura Art Stone”) and respondent union Amalgamated Industrial Workers Union, Local 61

N




Additionally, the court has read and considered the amicus curiae bnef filed by the Umted
Electrical, Radio and Machine Workers of America (“UE”), and Respondents’ oppositions thereto '

Based on such consideration, the court concludes as follows

L
BACKGROUND’

On June 5, 1990, ATWU Local 61was certified by the Board as the exclusive collective-
bargaining representative of Dura Art Stone employees at 1ts facility in Fontana, California, m the
following bargamning unit fimshing employees, welders, forklift operators, dnivers, and
housckeeping and janitonal employees *

For the next twelve years, ATWU Local 61 and Dura Art Stone were parties to four
consecutive three-year collective-bargaining agreements (‘CBA”) The 1999-2002 CBA expired
on QOctober 21, 2002

Pnor to September 19, 2002, AIWU Local 61 and Dura Art Stone met to negotiate a new
CBA On September 20, 2002, Dura Art Stone received an employee disaffection petifion signed
by a majonty of the employees 1n the bargaining umt  On September 30, Dura Art Stone mformed
AIWU Local 61 that 1t had recerved the disaffection petition

On October 17, 2002, Dura Art Stone and AIWU Local 61 executed a CBA for 2002-2005
At no time prior to or during the window period (July 21, 2002 to August 20, 2002) or prior to the
msulated pertod (August 21, 2002 to October 21, 2002) was any type of petition for representation
(e g, an RM, RC, or RD petition) filed with the Board *

"The court granted UE’s motion to appear as amicus curiae on July 28, 2003
“The following background consists of facts uncontroverted by the parhes

JAt oral argument, counsel for Petitioner informed the court that mold makers are not part
of the bargaiming umit

“There are three types of representation petitions RC, RM, and RD  In an RC petition,
which 1s generally filed by a union, the filing party seeks to be designated as the bargaining
representative of the employees in the bargamning umt In an RM petition, which may be filed only
by an employer, the filing party alleges that it has recerved on or more claims for recognition as the
exclusive bargaining agent of the employees m the bargaimng umt In an RD petition, which 1s

2




e I =

oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

On October 25, 2002, the UE delivered a demand for recognition to Dura Art Stone

On November 4, 2002, UE filed unfair labor practice charges agamnst ATWU Local 61 and
Dura Art Stone Based on such charges, Petitioner 1ssued a Consohdated Complaint The heanng
on the Consolidated Complaint took place on May 19, 2003

On July 2, 2003, Petitioner filed the 1nstant application for a temporary injunction under
Section 10()) of the Act

II
ANALYSIS
Section 10(j)

Section 10(}) authonzes the Board to seek a temporary injunction pending the final
determination by the Board regarding the unfair labor practices complant before 1t Miller v_
Califorma Pacific Medical Center, 19 F 3d 449 (Sth Cir 1994) (en banc) In determuning whether a
temporary injunction should 1ssue, a court must consider (1) the hkelihood of the moving party’s
success on the ments, (2) the possibility of wreparable injury to the moving party if relief 1s not
granted, (3) the extent to which the balance of hardships favors the respective parties, and (4) in
certain cases, whether the public interest will be advanced by granting the prelummary relief Id at
456

1. Likelthood of Success

Petitioner contends that Dura Art Stone and AIWU Local 61 violated Sections 8(a)(1), (2),
and (3), as well as 8(b)(1)(A) and (b}(2) of the Act, when they negotiated and entered mto a new
CBA dunng the insulated penod despite knowledge of an employee disaffection petition signed by
a majorty of the bargamning unit employees indicating that ATWU Local 61 no longer enjoyed

majority support of the members of the bargamning unit ° Respondents admut that they were aware

generally filed by employees, the filing party asserts that the certified or currently recognized
bargaiming agent 1s no longer the Section 9(a) representative of the bargaiming-umt employees

SSection 8(a)(1) of the Act protubits employers from interfening wath, restraming, or
coercing employees 1n the exercise of their rights guaranteed in Section 7 of the Act
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of the petition during negotiations of the new CBA, and that the petition was signed by a majonity
of the bargaiming umt employees Nevertheless, Respondents contend that they were entitled to

continue negotiating and enter mto the CBA because “{bJased upon Levitz Furniture Company of

the Pacific, Inc , 333 NLRB No 105 (2001), an [employee] disaffection petition submutted during

the insulated period does not constitute lack of majority status ”

The court concludes that Petitioner has demonstrated a strong hkelihood of success on the
ments The msulated peniod1sa“60 day  period immedately preceding and including the
expiration date of an existing [CBA]  during which the parties may negotiate and execute a new
and amended [CBA] without the intrusion of a nval petition ” Deluxe Metal Furniture Co , 121
NLRB 995, 1000-01 (1958) However, the creation of such a period was never intended “to
foreclose employees from then discharging that union as their future representative and mstead to
shackle them for a further 3-year term with a representative that they do not want Such
indiscriminate application of Deluxe Metal would do violence to the nghts guaranteed employees

by Section 7 of the Act ” Hart Motor Express, Inc , 164 NLRB 382, 384 (1967)

In the nstant case, Respondents were presented with an employee disaffection petition
signed by 48 out of approximately 62 bargaining umt employees on September 20, 2002, more than
one month before the existing CBA was to expire  Such petition constituted objective evidence

that a majonity of the umt employees no longer supported ATWU Local 61 S M S Automotive

Products, Inc , 282 NLRB 36, 43-44 (1986) (employee disaffection petition submuitted less than

Section 7 provides, inter aliz, that employees shall have the right to bargain collectively
through representatives of their own choosing

Section 8(a)(2) makes 1t an unfair labor practice for an employer to contribute financial or
other support to any labor organization

Section 8(a)(3) makes 1t an unfair labor practice for an employer to, by discrimination in
regard to hire or tenure of employment or any term or condition of employment, encourage or
discourage membership 1n any labor orgamzation

Section 8(b)(1)(A) prohubats labor organizations from restramning or coercing employees in
the exercise of their nghts guaranteed m Section 7

Section 8(b)(2) makes 1t an unfair labor practice for a labor organization to cause or attempt
to cause an employer to discriminate agamst an employee 1n violation of Section 8(a)(3)

4
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sixty days before CBA was to expire constituted valid evidence that incumbent union lost 1ts status
as majority representative of the affected umit employees)

Even 1f, as Respondents contend, they “could not possibly know the circumstances under
which the signatures were obtained  [or] if the signatures truly represented the destres of the
employees who signed the disaffection petition,” once they became aware of the petition,
Respondents should have suspended bargaining As Trial Examiner Sherman stated 1n Kenrich

Petrochemicals, Inc , 149 NLRB at 919 n 10, “while 1t 1s well settled that an employer may not

during the term of a contract plead the incumbent union’s loss of majority status as a reason for
refusing to bargain with 1t with respect to grievances arising under the contract or changes n
working conditions to take effect during the term of the contract [ am aware of no case holding
that an employer 1s required during the term of a contract, to bargain with an incumbent union,
which has lost 1ts majonty status, concerning the terms of a new contract to take effect after the
current contract has expired [emphasis added] ”

A careful reading of Levitz, supra, leads this court to conclude that Respondents’ reliance

on1t1s misplaced Contrary to Respondents’ contention, Lewvitz does not stand for the proposition

that “a umon’s majonty status may only be tested by the filing of a petition during the window
period” (the thirty day pertod before the insulated period) Levitz dealt with the 1ssue of whether,
and under what circumstances, an employer may unifaterally withdraw recogmition from an
mcumbent ynion  In that case, respondent employer and the union were parties to a CBA that was
effective from February 1, 1992, to and including January 31, 1995 On about December 1, 1994,
the employer recerved a petition bearing the signatures of a majonty of the bargaiming umit
employees, stating that they no longer desired to be represented by the union for purposes of
collective bargaining The employer announced that 1t intended to withdraw recognition from the
incumbent umon upon the expiration of the CBA, but continued to honor the terms of the CBA
until 1t expired  When the agreement expired, the employer withdrew recognition from the umon
as the collective-bargamimg representative of the unit employees After withdrawing recognution,

the employer refused to bargain with the union as the representative of the umt employees
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The Board held that an employer may umlaterally withdraw recognition from an mcumbent
union only where the union has actually lost the support of the majonty of the bargaining unit
employees The Board explamed that although the employer could not lawfully have withdrawn
recognition from the incumbent umon effective immediately on receipt of the employee
disaffection petition, because the CBA did not expire until approximately 60 days later and such
petition did not prove that the mcumbent union had actually lost the support of the majority of the
bargaming unit employees, the employer’s announcement that 1t would withdraw recogmtion when
the CBA expired, and that in the meantime 1t wonld continue to apply the terms of the CBA, did
not violate Section 8(a)(5) and (1) of the Act

Dura Art Stone contends that the bargaining urut employees’ dectsion to present an
employee disaffection petition during the msulated period, mstead of filng a discharge petition
dunng the window penod, posed 1n counsel’s words, a “Hobson’s choice” either umlaterally
withdraw recogmition from ATWU Local 61, which might actually enjoy majority support, or
continue to negotiate the new CBA with ATWU Local 61, which may no longer enjoy mayority
support However, 1in Levitz, the Board endorsed a third way continue to honor the terms of the
CBA until 1t expires, and upon its expiration either a) withdraw recogmition, or b} file an RM
petition ¢ Such a course would have been consistent with Board precedent, including Levitz It
would have protected the employees’ Section 7 night to select their collective-bargaining
representative, and would have insulated Dura Art Stone from any unfair labor practice hability
ansimg out of a decision to unilaterally withdraw recogmtion from ATWU Local 61 during the
penod of the existing CBA

Because Respondents entered mto a new CBA five days before the expiration of the
existing CBA despite knowledge of the emiployee disaffection petition, and because the Board’s
holding 1n Levitz did not entitle Respondents to enter into the new CBA 1n the face of such

petition, the court concludes that Petitioner has demonstrated a likelthood of success with respect to

SDura Art Stone correctly asserts that it was precluded from filing an RM petition duning
the msulated pertod However, as discussed above, Dura Art Stone could have filed an RM
petition immediately after the insulated pertod
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its claims that Dura Art Stone unlawfully assisted AIWU Local 61 m violation of Section 8(a)(1)
and (2), and that ATWU Local 61 unlawfully restramed and coerced employees in the exercise of
the nghts guaranteed in Section 7 of the Act 1n violation of Section 8(b}(1)(A) Further, because
the new CBA contains union security and dues check-off clauses, Petitioner has demonstrated a
likelihood of success with respect to 1ts claims under Sections 8(a)(1) and (3), as well as Section
8(b)2)

2. Irreparable Harm

In addition to hkelihood of success on the ments, Petitioner must show that a temporary
njunction 1s necessary to avold irreparable harm  Petitioner contends 1t will suffer irreparable
harm 1n the absence of a temporary injunction because 1) Respondents’ conduct has violated the
fundamental nght of employees under Section 7 to freely select thewr bargaining representative, and
2) giving effect to the new CBA will improperly entrench ATWU Local 61, confer upon 1t
“unwarranted prestige,” and irreparably erode support by unit employees for the rival union, UE

Respondents contend that because ATWU Local 61 has been the certified collective-
bargaining representative of the bargaining umt employees for the last twelve years, 1t 1s, n effect,
already entrenched, and any concerns about further entrenchment are unjustified Respondents
further contend that the court cannot presume irreparable myjury, because Petitioners have “only a
fair chance of success” on the ments

As discussed above, Petitioner has demonstrated a reasonable likelihood of success on the

merits Therefore, the court will presume irreparable mjury Miller v_Califoria Pacific Medical

Center, 19 F 3d 449, 461 (9th Cir 1994) (“[1]f the Board demonstrates that 1t 1s likely to prevail on
the merts, we presume wrreparable mjury ™), see also United States v Nutni-Cology, Inc, 982 F 2d

394, 398 (9th Cir 1992)

3 Balance of Hardships

Petitioner contends that the balance of hardships tips 1n its favor for two principal reasons
First, m the absence of a femporary mnjunction, the UE would be harmed because 1ts support among
the employees would erode over time, making any Board order msufficient to restore the status quo

ante Second, the employees would be demied the ability to choose their collective-bargaining
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representative 1n a Board election

Respondents contend that ATWU Local 61 would suffer serious hardship if an injunction 1s
1ssued which precludes Dura Art Stone from recogmzing AIWU Local 61 and enforcing the 2002-
2005 CBA because 1} ATWU Local 61 would appear on the ballot 1n a Board conducted election
“not as a vibrant umon, but as an incumbent emasculated by the negation of its [CBA],” 2) the
rehef sought risks imposing the burden of multiple collective bargaimng on Dura Art Stone, and 3)
1f the court 1ssues an injuncsion, and ATWU Local 61 later prevails in the underlying case before the
Board, “[ATWU Local 61] will then have to regain the support of the employees which will have
been completely eroded by the unlawful representation by the UE and the passage of time ”

When considerng the balance of hardships, the court must take into account the probability
that dechning to 1ssue the injunction will permut the allegedly unfair labor practice to reach fruition
and thereby render meanungless the Board’s remedial authortty Miller at 460 Where the
Petitioner and the Respondents each make a showing of hardship, the court must exercise its sound
discretion to determmne whether the balance tips 1n Petitioner’s favor Id

The court, 1n the exercise of its discretion, concludes that the balance of hardships tips n
favor of the Petitioner Furst, wrrespective of this court’s decision, erosion of support for one of the
unions 1s largely unavoidable [f the court 1ssues a temporary mjunction, 1t 15 likely that employee
support for ATWU Local 61 will erode Likewise, if the court does not 1ssue a temporary
wyunction, 1t 1s likely that support for UE will erode Consequently, the respective hardships with
respect to erosion of support are roughly equivalent Further, while 1t 15 possible that Dura Art
Stone would be required to negotiate a new CBA with UE after a Board election, such hardship 15
far outweighed by the hardship faced by the employees as the result of the likely violation of their
fundamental night under Section 7 to choose their collective-bargaiming representative In light of
that fundamental right, and because failure to 1ssue an mjunction would allow the unfair labor

practice to come to frtion 1n the form of enforcement of the 2002-2005 CBA, Petitioner




B W b

o 00 1 v N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

demonstrated that the balance of hardships tips m 1ts favor ’

4, Public Interest

Petitioner contends that the 1ssuance of an injunction will serve the public interest and
further the purposes of the Act by preventing “the improper entrenchment of a minority union
[the] umt and thus irreparably interfere with employees’ fundamental Section 7 nght to bargain
collectively through representatives of their own choosing ”

Respondents contend that “[t]The public interest 1s not served by undernmning the stable
collective-bargaining relationship between [AIWU Local 61] and [Dura Art Stone] based upon the
disaffection petition which has dubious legal significance 1n light of Levitz

As discussed above, Petitioner has demonstrated a hikelithood of success on the ments
“[Ulndermiming the stable collective-bargaining relationship between [AIWU Local 61] and [Dura
Art Stonel” 15 necessary to effect the greater public mterest of protecting the rnight of employees to
choose their collective-bargaining representative  Additionally, allowing ATWU Local 61 to
conttnue to represent the umt “would erode the [ulnit employees’ confidence in the efficacy of the
collective barganing system,” Dunbar v_Onyx Precision Services, Inc , 129 F Supp 2d 230, 239
(WDNY 2000) Therefore, the court concludes that the public mterest will be well-served by the
1ssuance of an mjunction ®
i
i
i
i

"Respondents’ contention that Petitioner “comes with unclean hands seeking temporary
relief to overcome delay m the [Board] proceedings” because 1t did not agree to transfer the
underlying case directly to the Board in Washington, D C “to expedite the agency determination,”
1s unavailing Due to the availability of temporary mjunctive relief under Section 10(j), Petitioner
was not obligated to agree to such a transfer, and 1ts failure to so agree does not impact the balance
of hardships

¥The imyunction 1ssued will not contain a requirement that the Board impound the ballots
pending a final determination by the Board of the underlying case Because Petitioner has
demonstrated a strong likelthood of success on the ments, impounding the ballots will further
frustrate the objectives of the Act by unnecessarily prolonging the tume to effectuate the
employees’ choice of their collective-barganing representative

9
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118
DISPOSITION

ACCORDINGLY, IT IS ORDERED THAT Petitioner’s application for a temporary injunction
under Section 16()) of the National Labor Relations Act 1s GRANTED

IT IS FURTHER ORDERED that Dura Art Stone, Inc , its officers, agents, successors,
assigns and all persons actmg mn concert or participation with 1t

(1) cease recogmzing Amalgamated Industrial Workers Union, Local 61(“AIWU Local 61")
as the exclusive collective-bargaiming representative of its finishing employees, welders, forkhft
operators, drivers, and housekeeping and janitorial employees employed at its plant in Fontana,
California, uniess and until ATWU Local 61 1s certified by the National Labor Relations Board as
the exclusive collective-bargaming representative of such employees,

(2) cease giving effect to 1ts collective-bargaimng agreement with AIWU Local 61,
executed on October 17, 2002, or any renewal, extension, or modification thereof provided,
however, that nothing in this Order shall require Dura Art Stone, Inc fo vary or abandon any
existing wages or benefits established for employees by the current collective bargaining agreement
at the Fontana, Cahformia facility, provided further, where any such benefits consist of Employer
payments to any employee benefits plan maintaned by ATWU Local 61, under Section 302 of the
Labor Management Relations Act, the Employer shall ehminate such payments and must itself
furnish to the umt employees such equivalent benefits,

(3) post copies of this Order, ncluding a Spamsh translation thereof approved by the
Regional Director of Region 31 of the Board, at all places at the Dura Art Stone, Inc facility in
Fontana, Califormia where notices to employees are customarily posted The copies of the Order
are to be mamtamed durmng the pendency of the Board’s administrative proceedings free from all
obstructions and defacements

(4) Within twenty days of the date of this Order, file with this court, along with a copy
submutted to the Regional Director of Region 31 of the Board, a sworn affidavit from a responsible
official at Dura Art Stone, Inc explaiming the manner in which Dura Art Stone, Inc has complied

with the requirements of this Order

10
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IT IS FURTHER ORDERED THAT AIWU Local 61, its officers, agents, successors,
assigns and all persons acting in concetrt or participation with 1t

(1) cease acting as the exclusive collective-bargaining representative of the fimshing
employees, welders, forklift operators, drivers, and housekeeping and janitorial employees of Dura
Art Stone, Inc at its plant n Fontana, California, and accepting recognttion from Dura Art Stone,
Inc , unless and until ATWU Local 61 1s certified by the National Labor Relations Board as the
exclusive collective-bargaiming representative of such employees,

(2) cease giving effect to 1ts collective-bargaining agreement with Dura Art Stone, Inc
executed on October 17, 2002, or any renewal, extension, or modification thereof,

(3) post copies of this Order, including a Spanish translation thereof approved by the
Regional Director of Region 31 of the Board, at all places at the offices of ATWU Local 61 where
notices to employees and members are customarily posted The copies of the Order are to be
maintarned during the pendency of the Board’s administrative proceedings free from all
obstructions and defacements

(4) Within twenty days of the date of this Order, file with this court, along with a copy
submitted to the Regional Director of Region 31 of the Board, a sworn affidavit from a responsible
official at ATWU Local 61 explamning the manner 1n which ATWU Local 61 has complied with the

requirements of this Order

5/13/80.

/ DATE

ROBERT/4 TIMLIN, DISTRICT COURT JUDGE
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